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Preface to the First Edition

‘Building procurement’ has become a fashionable subject. it seems that
hardly a week goes by without my receiving a note that a student is
writing a dissertation on an apparently new angle to the subject or that
a course, conference, seminar or whatever is offering to explain the
challenge of construction procurernent now and in the future. Consul-
tancies and contractors who should know better words are using four-
fotter words, like ‘best’, in hyping the arena by offering to reveal ‘which
method of building procurement is best’.

Definition of terms as always is important.

‘Building’ is or should be easy - the dictionary at its simplest says (i)
something huilt with a roof and walls and (i) the act, business, occupation
or art of building things (that is, houses, offices, boats and the like).

Construction” is the husiness or work of building houses, offices,
factories and so on. Building and construction are for all practical pur-
poses virtuatly synonymous.

Pracurement’ should also be easy but it is less familiar. When I was
a bay procurement was not a word often, if ever, used by quantity
surveyors or, | think, regularly by anyone else in the construction in-
dustry. Standard textbooks such as Elements of Quantity Surveying and
More Advanced Quantity Surveying by A, Willis did not even contain
the word, presumably because procurement was not then an element
of quantity surveying or of any other building activity at ordinary or
advanced level.

The dictionary defines ‘procure’ as to obtain or to acquire; (o se-
cure. ‘Procurement’ is the act of obtaining/acquiring or securing. It has
of course long been used in a context relating to activities associated
with a profession much older than building or any of its professions.

Procurement as an activity in commerce and industry has come to
mean purchasing — the tendering and selection systems required to obtain
anything from paper clips to power stations. Increasingly organisations
of any size have ‘facilities departments’ and ‘procurement directors/
managers’ who look at their requirements and how to buy them. In the
property/construction process it is now becoming quite common o work
with a procurement officer and to agree with him how best to go about
satisfying his ‘requirements for facilities”.

A person who wants a building must travel through the process of
building procurement, As with travel generally, it must sometimes ap-
pear to the building owner, to the ultimate client, that the other par-
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ticipants in the journey, the consultants and contractors, who are there
after all to help him in acquiring his huilding, are sometimes them-
selves more intent on travelling hopefully on their own separaie jour-
neys than on arriving at the client’'s, or even at their own, journey’s
end. But more of this in travetling through the book itself.

It may already be clear to the reader from my first paragraph that |
believe thete is no ‘best’ procurement route; that the client and his
priorities for the particular project generally lead 1o some routes heing
hetter than other routes; that experience, understanding and skilled
judgements are generally required in deciding on the optimum route,
in a particular set of circumstances,

it is hoped that this book can provide the logic and the lexicon of
building procurement. But skilled use of a lexicon may not always be
sufficient — a general warning on the consequences of taking action
without professional advice usually goes without saying but a particu-
lar warning on obtaining the right procurement advice at the right time
from the right, impartial sources is emphasised.

This book aims to explain, simply, how the construction constifuents
of client, consultants and contractors fit together and to provide prac-
tical guidance on the decisions necessary 1o choose a particular pro-
curement route, It introduces, as a common thread throughout the baok,
procurement assessment criteria (PAC) and procurement arrangement
options {PAO) and looks at contracis appropriate to each procurement
method. Hf property students, construction students, property, construc-
tion and professional practitioners and their clients find this book an
advance on the hitherto scattered information on the subject its pur-
pose will have been achieved.

In whatever way buildings are procured they remain generally with
us for a relatively long time. Some people, arguably not enough, no-
tice buildings, especially new buildings. The built environment has lately
received much criticism both from commoners and from certain roy-
alty - building and architecture are not likely to leave the stage of
notice for some time to come.

{ am aware that a book on building procurement, by dissecting the
design and production process into ‘pieces that fit together’, may ap-
pear to suggest by the dissection that little art or artistry is present in
building. Perhaps some of the artists, the architects and the host of
talented designers who throughout much of building procurement re-
main vital to its visual success or failure may feel this. Designers, most
important though they are, should appreciate that the procurement process
of necessity embraces them, not vice versa, and it is useful for them to
see how their contribution fits into the jigsaw. In an age that has seen
quite some diminution in the management and leader role of design-
ers, together with the emergence of project managers, project coordinators,

Preface fo the First Edition Xi

client advisers and the like, it is understandable that people from many
different backgrounds now want to be ‘the client’s representative’, to
be the principal person. o

1t will be interesting to see if building procurement continues Lo come
further towards the centre front of the stage — if successfully done it ls
an art, and many new players are learning that art.
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Preface to the Second Edition

Writing the {irst edition of a book is one thing, revising for a second
edition is quite another; likewise with a preface.

On reading the preface to the first edition of this book it still stands
very adequately as an introduction. It sets the context of wrHing about
building procurement in 1990 and much of it is just as valid today.
This preface aims to give the changed context of 1996 in which build-
ing procurement is now carried out.

In the six years since 1990 the construction industry has been af-
fected by a number of major changes. First, the industry entered, around
1989/90, its most prolonged recession since the Second World War,
Of course in 1990 this was not apparent and only in retrospect can
the true severity, depth and length of the recession be seen. Recovery
has still not fully occurred, at least to match the somewhat unreal lev-
els that existed when | wrote the first edition in 1990, Chutput, meas-
ured by most of the usual statistics, shows supply continuing to exceed
demand, at least relative to the boom of the 19805 which reached its
peak in 1989. In true terms tender prices are barely higher now than
they were in 1989. Of course costs have risen but the end price to a
‘building procurer’ has rarely been such good value for money as it is
today.

The consequences of the recession for clients, consuitants and can-
tractors have been varied. Clients have enjoyed a most competitive
market since 1990, with too many organisations offering to supply them
with building products and services, often at less than cost. The conse-
quences of recession for consultants and contractors have been drastic
cost-cutting, reduction of staff numbers to match falling warkloads, at-
ternpts at improved efficiency and so on. During all of this, failures,
liquidations, veluntary administration arrangements, enforced mergers,
takeovers and other measures have been the norm for many an organ-
isation. ft is estimated that around 400 000 people have left the indus-
try since the peak of 1990 with an estimate, as | write this, that perhaps
another 30 000 may go in the next twelve months. Polarisation of com-
panies and partnerships into large or small units is now taking place.
Growth by acquisition is common and many old names, particularly
among consultancies, have disappeared into general companies that
offer practically any service, not only in the construction industry.

Change in government attitudes has led to more and more privatisa-
tion, ‘opted-out’ schools, health trusts and therefore more and more
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Xiv Preface to the Second Edition

potential procurement organisations, decentralisation of services lead-
ing to more ‘amateurs’ becoming responsible for procuring buildings.
The central client role of povernment is fess present today but govern-
ment is more interested in competition, compulsory competitive ten-
dering, value for money and in measuring performance by ‘henchimarking”

Global markets and international companies seem to have become
more intrusive in the UK market. Foreign ownership and participation
in UK construction companies and consultancies is now gaining pace,
invariably bringing a change of attitudes and practices. “Partnering’ by
clients with consultants and contractors is fashionable. The government
has retained its very tight grip on public expenditure and has intro-
duced the ‘Private Finance Initiative’ in an attempt (o have private or-
ganisations provide public facilities for the government to fease or,
sometimes, buy.

Professional institutions and trade associations in the industry have
faced a relative drop in their membership and therefore in their in-
comes and are increasingly reluctant and/or unable to support other
expenditure on industry initiatives, in addition to their membership of
maore ‘pan-industry’ bodies, such as the Construction Industry Council,
the Construction industry Employers Confederation and the Construc-
tors Liaison Group. -

in the middle of the recession a major review of the construction
industry has been carried out by Sir Michael Latham, resulting in the
publication of two reports, an interim report, Trust and Money in 1993
and the final report, Constructing the Team in 1994. These reporis
were. generally well-received by the industry and caused, among other
things, a series of ‘working groups’ to he established to develop such
subjects as client briefing and codes of practice for clients of the con-
struction industry. Other subjects examined or still in process are qual-
ity/price mechanisms for selection of consultants, standard qualification
documents for public sector work, training, the image of the industry,
equal opportunities, education of construction professionals, liability
and latent defects insurance, partnering and a 30 per cent reduction in
real construction costs. This last point, apparently asked for by major
clients of the industry, is to be achieved by the year 2000. At the time
of finalising the second edition of this book, in mid-1996, it is fair to
say that much has been promised by setting up the ‘working groups’
and some of the reports now being published make interesting reading.
[t remains to be seen how much can actually be delivered by the in-
dustry at large following such a focus of attention on its practices.

It is crucial 1o realise that the client has become more and more
important, quite understandably, since the late 1980s in the process of
building procurement. Now no self-respecting construction body can
speak without having visibly taken counsel with a client body. The
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Construction Clients” Forum {CCF), the Business Round Table and the
Construction Rouned Table (CRT) bave been formed, the latter ‘commit-
ted to making significant improvements in the performance of the in-
dustry’. The CRT is a small group of leading customers of construction
from different market sectors. Coltectively it invests over £3 billion a
year in construction (government and its agencies probably invests around
£5 bitlion annually). Whilst this is laudable, and the aim of these bodies
is to bring the best of ‘good practice’ obtained by them from the in-
dustry to more and more occasional clients, building procurement re-
mains for far too many an unsure, uncertain hazard,

The Construction Industry Board (CIB) has been set up following Latham
and the industry now has the most structured, formalised machinery
ever, with, it is claimed, much better access to the government. All
this has come about folfowing complaints of the industry (clients, con-
tractors, subrcontractors, consultants, suppliers — not apparently directly
trade unions) and particularly some of the industry’s foremost, there-
fore big, clients,

So it is hoped that something more cogent, long-fasting and funda-
mental will come out of Latham than has generally been discernible
following former major industry reports, such as Action on Banwell,
1967, Banwell 1964, Fmmerson, 1962, Phillips, 1950, and Simon, 1944,

Another part of the findings of Latham was that the indusiry was too
confrontational and that procedures, coniracts and dispute resolution
methods such as adjudication, aimed at reducing conflict and dealing
with disputes more quickly, should be introduced. The right to adjudi-
cation has been made statutory and it remains to be seen if the indus-
try finds this leads 1o less litigation or arbitration. Tairer construction
contracts have been proposed by Latham and the CRT has announced
a number of major clients and construction companies that have com-
mitted themselves to ohserving the twelve principles of fair construc-
tion contracts, as seen by CRT. The Chartered institute of Purchasing
and Supply (CIPS) keeps a register for inspection of organisations com-
mitted to fair construction contracts.

In the area of building procurement the role of a ‘principal adviser’
is needed more and more to give independent advice at crucial times
to clients, particularly before any early decisions and appointments of
consultants and contractors are made. The advice of a principal ad-
viser is particularly of value, and is usually crucial, to those who have
never procured a building before. It is hoped that education, training
and promotion throughout the industry will make the role of ‘principal
adviser’” more widely understood by clients and by the industry.

ALAM TURNER
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1 Reasons for Building

Three fundamentals

Since writing the first edition of Building Procurement, as the result of
advising clients and conducting seminars on building procurement, |
have condensed the essentials of ‘procurement” into three fundamen-
tals. These essential, fundamental considerations apply to the purchase
of any product or service by any individual or by any organisation.

Whenever we consider making a new purchase we instinctively go
through the following three questions, in the following order, before
deciding to buy:

1. HOW GOOD?
2. HOW SOON?
3. HOW MUCH!?

This routine appiies 1o the purchase of hillions of items by billions
of customers or clients every day. Building precurement, purchase of
buildings, is no exception.

Some may query the order of these questions but | am convinced
that the priority of consideration of these fundamentals is always "how
good’, 'how soon’, ‘*hew much’.

If a product or service is not perceived as being of any use by a
potential customer, that is, ‘how good is it for me? is no good, then
that customer, quite logically, does not want te know how soon he or
she can enjoy the product/service or how much it will cost. ‘How
good’, that is, perceived quality, is the starting point in a customer’s
search for any product, If a product/service is not percetved as being
of any use, the fact that it is available ("how soon”) and/or that it costs
next to nothing (‘how much’} has virtually no interest. Promotion of
most sophisticated products usually extols the gqualities of how good
the product is and only then may go on to state how soon the product
may be bought and/or the price of that product. Of course customers
ask the other two questions quite soon after asking ‘how good’.

Because the pace of life in developed countries is still aimed at short-
ening the period between ‘a wish’ and ‘fulfilment of that wish’, ques-
tions of ‘how soon’ quickly follow and then ‘how much’ is usually not
far behind. Buildings are no exception to this rule but in the vast ma-
jority of cases they cannot be ‘stockpited’ as can many other products.

3




4 Building Procuremernt

Buildings cannot generatly be produced in advance, to cafl off a pro-
duction line, at least not such that they will be in the location and in
the form that most clients will want them, and this makes guestions of
‘how good’, ‘how soon’, and ‘how much’ even more difficult to an-
swer in building procurement.

Unfortunately, comparisons between products of the automotive in-
dustry and those of the construction industry are often made, generally
too often made. | will return to this point fater in more detail, A com-
parison that is validly made is one of quality, of ‘how good’. New cars
are sold on the perception of quality, ‘how good’ - and far oo seldom
can buildings be sold as easily in relation to their quality. The percep-
tionn of the construction industry by too many construction clients re-
mains one of poor or indifferent quality. In my discussions with the
Construction Round Table, | was impressed by their aims and efforts to
improve the general quality levet of the industry, so that the average of
the industry approaches much closer to that of its best, hecause Its
hest is excelient, both in concept and in executien. The CRT are ‘com-
mitted to making significant improvements in the performance of the
industry’ (this quotation is taken from the preface in alf their publica-
tions) and hopefully this will come about.

Because in everyday life many of our purchases are relatively trivial
the even more fundamental question than the three ‘hows', as discussed
above, is often not asked. That is the question ‘Why? . Why do we
want a product in the first place, what will it do to satisfy our needs?

Why?

An essential question to ask before embarking on any exercise of en-
terprise beyond that of the transitory or trivial is ‘Why?’

An exercise, that is, a set of movements, tasks and so on designed to
train, improve or test abilities, may perhaps be transitory or trivial,
especially to those not involved. But an enterprise, that is, a project or
undertaking, especially one requiring boldness or effort, is generally
not started as a transitory or trivial matter.

Construction is undeniably such an enterprise, an act of boldness
even for the simplest building. For modern, complex buildings it involves
the commissioning, management, design and assembly of huge amounts
of raw materials and the use of considerable labour resources over a
Jong period of time — so why is it carried out? in simple terms construction
is only necessary when no other building exists or appears to exist that
either meets or appears likely to meet the needs of a client. It is self-
evident that the client is the only reason for building and is the key to
why and then to how a building is obtained, how it is procured.

Reasans for Building 5

in the current version of Thinking about Building some basic ques-
tions are asked of a client in relation to its business. Where s the
business going? Shouid it

stay where it is and improve its existing workspace?

relocate to new accormmaodation?

if s, lease or buye

acquire a new building ‘off the shelf’, or one tailored to the com-
pany’s specific requirements?

*» ® 8

A buitding is a key contributor to a business operating efficiently
and effectively. Energy considerations, other running costs, morale of
the occupants, image of the company as seen by the staff and by the
customers, may all be affected by the building(s) used by a business.

Options for consideration can sometimes seem hewildering. At some
point a prospective client will almost certainly need some expert ad-
vice. But hefore asking for outside advice a client should:

« set out the in-house skifis that it has far going about ‘building’. It
may have experienced the process before or it may be a ‘novice’.
The skills may be many or few and it is best to be truthful on this
vital point

« look for guidance from those who understand the business of the
company. These may include a bank manager, the company’s ac-
countant,’ lawyer, property surveyor and other business colleagues

e ask who in the company wifl represent the client. Which person
of sufficient seniority is able and willing to act as a single point of
contact throughout the total briefing, planning, design and con-
struction process?

e decide if there is such a person and whether or not he (or she) is
available for the duration and with the intensity required

o decide with or without such a person how the business will man-
age the process of building procurement

e then decide what other expert advice the business will need, from
an independent ‘principal adviser’, before any other consultants
and/or contractors become involved.

Clients

l As stated in the preface to this revised edition a major review of the
construction industry was carried out by Sir Michael Latham in 1992/
93 and his findings were published in July 1994 in a final report, called
Constructing the Team.

b
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& Building Procurement

In that report the central and crucial importance of the client in
building procurement was emphasised by Latham many times over.
That the customer is king is very clearjWhilst this is self-evident it had
been overlooked and that was a sad commentary on the state of the
construction industry in the mid-1990s. Thinking about Building, as
revised by the CRT, and the efforts of working groups established to
implement the Latham Report will hapefully keep this point in the forefront
of actions of all suppliers of products and services to construction clients,

Some of the Latham ‘working groups’, set up in late 1994, were
briefed to bring clients and the industry claser together, 1t is disap-
pointing that the industry apparently needed, yet again, to review and
produce guidance on some fundamental topics. At the time of drafting
this revised edition a report called ‘Constructing success,’ (to assist cli-
emts in acquiring their desired end product and obtaining value for
money in so doing) will be published towards the end of 1996, Very
worthy work is being carried out in these areas so that benefils may
accrue to project teams and to their clients during briefing.

Part of the effort to improve the construction industry’s performance
has been to invite ‘clients’ into the industry bodies, old and new, so
that the influence of clients can be directly contributed. To this end
the Construction Chients” Forum (CCF) was formed. During my period
as chairman of the National Joint Consultative Committee for Building
{(NICC) invitations were issued to the CCF to become observers and
eventually participate in the work of formulating ‘good practice’ for
the building industry. The CCF is a member of the Construction tndus-
try Board (CIB), set up in 1995 to implement the Latham recommenda-
tions. The CCF has found it difficult to attract a wide, representative
membership. At the time of writing (1996}, it has not been seen by
many as having been able to make as great a contribution as hoped
for by the construction indusiry. Membership of the CCF is mainly from
property companies, major retailers and other clients that regularly build.
This may be satisfactory in the short term. For whatever reason it has
not been able to obtain membership from local authorities, from a good
cross-section of ‘quangos’ or from representatives of those organisa-
tions that build very infrequently. Perhaps this cannot be solved. Does
an organisation that builds only once or twice, by definition, wish to
join a collective organisation that is mainly comprised of other client
organisations that build regularly?

The essential point to emphasise is that clients come in many shapes
and sizes. Whilst the categories described over the following pages
embrace, broadly, the main client groupings, a very large proportion
of the industry’s clients only build once or maybe twice in a lifetime.
Advice in books such as this, in Thinking about Building, in reports of
post-Latham working groups and so on have an aim to help clients
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unfamiliar with the industry. An additional aim is to make the rela-
tively poor pertormance of the average industry organisation improve
so that it becomes much closer o the “best practice’ available from the
industry’s leading organisations in many, many more instances. Parf of
the effort is to make clients themselves more aware of what the indus-
try can provide and, perhaps as importantly, the industry aware of the
objectives of their clients. If this is attained the effort will have been
worthwhile,

(Building clients can be categorised in several ways. Individuals, grouns
or partnerships of people, corporate bodies; private and public clients;
chients who build once or rarely; those who build often; those who
build for owner occupation; those who build for investment or as developers;
those who act as agents or agencies for those who will eventually oc-
cupy the building; those clients who are combinations of the above.

Clients, customers for building, once they become involved in building
contracts and/or professional services” conditions of engagement, are
often termed ‘employers’ but for this section of the book they remain
as ‘clients’. It is useful now to look at the overall objectives of different
types of clients and how those clients are part of the property scene.

Objectives of building clients

In simple terms the purpose of any building development is to provide
accommodation for occupation either for the person carrying out the
development or for someone else.

Reference has already been made in the preface o customers or
clients. Construction clients are not uniform or average organisations.
it is dangerous to generalise because the objectives of one client may
be guite different from those of another. Therefore it is useful to con-
sider clients in the following five categories, principally because the
needs of different clients lead to different priorities and put different
demands on the construction industry.

The objectives of clients vary according to the nature of the client
and those objectives may well influence quite strongly which of the
buitding procurement paths should be chosen.

For the purpose of this chapter clients can be divided into five
categories:

. Property and development companies

. Investors

. Occupiers

. Local and central government authorities
. Quangos

L
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Property and development companies

The prime objective of a property comgpany is 1¢ make a direct financial
profit from the process of development. in this respect it is no different
from any other company making a product for sale. It brings together
services and raw materials and then processes them into a product that
is sold in the market-place. The ultimate customer for the product may
he known beforehand, as when a building is prelet, or may be entirely
unknown. A property company normally produces and sells direct 1o
the customer without a ‘middie man’, but often takes advice from or
uses property agents.

Within the overall objective of profit, however, the aims and activi-
ties of property companies can vary. Some companies specialise in
terms of location, maybe as a local company only developing in and
around a particular town or area it knows well. Other companies specialise
in certain types of praperty, for instance, industrial development, offices
or shopping. Some specialise in a particular kind of development process
such as altering or improving existing buildings, known sometimes by
that ugly word ‘refurbishment’.

Almost any form of specialisation should enable companies to ac-
quire above-average knowledge and experience of a particular market
or of a particular location, so making it easier for them to succeed
where others may fail.

Alternatively, some companies deliberately avoid specialisation and
try to spread their risks, either geographically or in terms of types of
property. They aim for a balance within their development programme
between, for example, offices, industrial premises and shops or be-
tween one town or region and another.

Financial objectives of property companies also vary. Some com-
panies seek to sell each project before it is completed or during the
design and construction period, taking any immediate capital profit.
Others try to retain an interest in the property and ook for income
related to retaining the property so enabling them to enjoy future growth
in rental income. There are no fixed rules.

investors

As with property companies the prime objective of investors in prop-
erty is direct financial gain but investors tend to take a longer view
than property companies and are usually more concerned with the flow
of income over an extended period of time. When they do become
involved in property development itself, they often do so as a means
of producing an asset. The holding of the property asset will then hopefully
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produce an income that will give them an adequate return on the capital
invested and an opportunily (0 see that both income and also the capi-
tal investment grow. In order to he persuaded to lake on the risks
associated with development, rather than simply acquiring a property
when it has been completed and let, investors usually need a higher
overall return. Because of the combination of possible investment and
development gains they may often be prepared to accept a lower im-
mediate return from the development process than would a property
developer. N

Naturally policies of investment companies differ but they all tend to
seek a balanced portfolio of property uses, rather than specialising in
one particular use. Most companies try o spread their investments
geographically ailthough some may concenlrate on the area or market
sector they know and can manage best. Investors lend to be cautious
and dislike unconventional buildings and uses, unconventional lease
terms, and perhaps (to them) less conventional building procurement
methods. They may avoid properties that will involve substantial man-
agement and often prefer, for instance in the case of offices, a building
io be let to a single or at least few tenants.

Occupiers

An occupier tries to obtain a building that will be best suited to his
particular needs. These may be relatively simple or may be very special-
ised as, for example, where a commercial or industrial process is involved.
An occupier’s prime objective is to have a building within which he
can best carry on his business. Because of this the building that the
occupier seeks may on occasion have little or no general market value.

Naturally it is planned that profit will arise from the use and benefits
derived from occupation of the building but it may be that the open
market value of the completed building is less than the total cost of
development — a case of cost exceeding vaiue. Sometimes the prospec-
tive occupier may need to compromise and modify his plans so pro-
ducing a more standard type of building, because such a building should
have a more established market value so permitting greater flexibility
in the event of its disposal, or the need to raise a loan on the security
of the building.

Commercial and industrial companies often become involved in
schemes to develop for their own occupation either as extensions 10
their existing premises, or on new sites. The efficient controf of the
process of development should be just as important to them as it is to
a property company or o an investor involved in development. Even
though one of the main elements of development risk, namely the finding
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of an occupier, is absent. most of the other factors of risk remain,
principally those of possible variations in price and in the programme
for completion of the development.

n some ways the risks may be greater for an occupier. An industri-
alist or retailer may decide to expand his accommodation in order to
house a new process or respond with a new marketing approach. The
cost of the buitding may be only a small part of the total project costs
whereas a delay of two or three months in construction completion
may delay a new production line or a new service and lead to foss of
orders, to missed opportunities, and then to a ruined reputation. Therefore,
it is important that occupiers carrying out their own development should

understand:

« the time that needs to be taken in arranging for and carrying out
projects

« the senuence of events in the development process

o the range of possible variations in building costs and the alterna-
tive methods used to control development expenditure.

Chapter 2 emphasises the importance of a ‘principal adviser’ to an
occupier seeking to develop his own premises.

Local and central government authorities

Local and central government authorities are often now involved with
building projects and sometimes with property development for profit
~ they can be both occupiers and developers. As occupiers of build-
ings, local and central government authorities often build regularly and
should understand weli the development and building process. They
may also be involved in some way directly for profit or by sharing
indirectly in profit that arises from development.

When local authorities are building clients, acting as property devel-
opers, there are probably two further considerations present that are
not usually so with ‘private’ property companies. These are public ac-
countability and the need for an authority to consider the overall de-
sires of its community and any possible effects, other than monetary,
of the development/building proposals on the environment. More soph-
isticated techniques of project evaluation, such as cost-benefit analy-
sis, may be required in these circumstances whereas they would not
normally be required in development appraisal for a private client,
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Quangaos

Since the publication of the first edition in 1990 many more quangos
- quasi-autonomous non-governmental organisations - have come into
heing. Health trusts have become responsible for administering National
Health Service provisions at local level. Independent ‘opted-out’ schools
have increased in number and can procure buildings without reference
to their tocal education authority. The overall effect of this has been
that auwthorities that had previously been subject to more centralised
controls, often with procedures that had arisen over a long period of
deating with the health service at national level or with county or other
local authorities, have disappeared or at least lost many of their pro-
curement activities. Procurement often now takes place with more “fa-
cilities officers’ and external clients’” representatives becoming involved.
The objectives of these bodies include satisfying ‘good value’ criteria
and remaining accountable to local governors and managers. These
constraints not only put more control into smaller units but have often
introduced more diverse procurement procedures. Experienced officials,
familiar with the construction industry, are not always so obviously in
key positions in building procurement in some of the quangos and a
criticism of some of these newly formed bodies is that, as they aften
do not have experienced staff, then ‘amateurs’ are sometimes responsi-
ble for procurement of buildings.

In my submissions to the Latham review, when | was chairman of
the Natienal joint Consultative Committee for Building (NJCC) in 1994,
t wrote as follows (reprinted from page 3 of the Latham Report, Con-
structing the Team, 1994):

Nowadays the NJCC has no means of ensuring that all housing associ-
ations, trust hospitals, grant maintained schools, private government
agencies, utitities companies, etc., are aware of the best current practice
and changes in the construction industry . .. We also notice indi-
vidual Government Departments operating different procurement prac-
tices and that this has become more pronounced since the demise of
the PSA. Unless an effective communication network is established,
as the industry is called upon to play its part in the economic recov-
ery, more and more cases of bad practice will come to light and the
thrust of the Interim Report {that is Latham’s Trust and Money report
in 1993} may be of no avail.

‘Quangos’ may be principally interested in building procurement as

owner-occupiers but may be tenants or become developers. In each

rale their requirements may change and it is important to establish the
reasons and constraints that each has in seeking to build.
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Property

It is necessary to put huilding into a wider context, into that of prop-
erty, and then to come back and consider building itself. Put simply,
as an economic category buildings exist as property. The land on which
buildings stand is generally the most criticai element in property and
the permitted use of that jand, allowed by any planning regulations, s
the single most important factor. If the most exciting, commercially
viable scheme conceivable cannot e erected because it falls, for in-
stance, within the Green Belt, that (at present anyway) is that.

Property and the valuation of property needs 1o be understood in
simple terms. Because property, that is, land and most often the build-
ings on it, is viewed in our economy as long-term stock it has a long-
term investment value, unlike items such as cars, consumer goods, food,
holidays and services generally. It is important to understand that property
has a value and its value often changes according to factors such as its
location, the type and current use and altractiveness of any buildings
on the land, any future change of use which may be desirable or al-
towable for the land according to any planning rudes of the particular
country and so on.

For example in Britain the development of London Docklands has
taken place relatively quickly because planning legislation, combined
with tax and grant incentives, has been relaxed to encourage devel-
opers to provide new buildings in an area that at the beginning of the
1980s was a prime example of urban decay. The valuation of the buildings
erected in Docklands has followed broadly the usual criteria for com-
mercial development - that is, a development appraisal with henefits
that exceed the total development costs has meant it has been waorth-
while erecting new offices, shops, light industrial buildings, houses and
so on. The state of demand and the equation of development value
exceeding costs may or may not continue on an even course. Also
opinions on the overall result and success of Dockiands will very probably
continue to differ quite widely.

Generally speaking all new construction or modification of existing
construction will take place only if a development appraisal makes
sense. This has come increasingly to be the case not only for private
clients but for the public sector also. Exceptions to this have been
buildings for defence, law and order, health and education but devel-
opment and investment appraisal techniques are used in some instances
even here,

As stated earlier buildings are generally erected for one of two rea-
sons ~ first for investment, and long- or short-term holding by a pro-
perty company, pension fund or whatever, or second by an organisation
that wishes to use the building, namely by an occupier. Whereas a
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building can be erected almost anywhere, subject to certain physical
restraints of soil or climate, the construction of a building is much
more likely to be constrained by the time-honoured rutes of property.
Because property development is by its nature uncertain it involves
guite an element of risk and before any building is commissioned
generally before any land is purchased, an appraisal process of Ehﬁi
proposed deveiopment will take place - a developmental appraisal.

It is still probably true that the first three rules of successiul property
development are location, location and location. Quality of concept
and of design have however now become very much mere important
and location may not take the first three places quite so easily as it
once did. The ‘three rules’ saying draws attention to the fixed nature
of buildings and therefore the extreme care required in deciding where
to put a shop, a shopping centre, a new automobile plant and so on.
Some property is more sensitive to location than others, {or instance a
speciality shop or restaurant, whereas a warehouse may satisfy locational
criteria provided it is near to a major road, rail junction or whatever.

If the first three ‘location’ rules may not have changed, location it-
self is of course changed over and over by time - areas can become
more desirable in society’s expectations and conversely they can also
decline. Time is also a eritical ingredient in development because it is
necessary to ensure that a development is produced at a time when
there is a demand for i

it is now appropriate to understand a little of the development pro-

" cess before looking at ‘buitding’ itself, in Chapter 2.

Development process
The development process can be seen in five phases:

. Development appraisal or evaluation of the project generally.

2. Development preparation for the project to proceed to completion.

3. Development implementation of management, design and con-
struction of building — building procurement.

4. Disposal of the newly created space by occupation by a tenant or
occupier, perhaps sale of the property (if this has not occurred
between phases 1 and 2 or 2 and 3 above).

5. Maintenance of the project until renewal occurs,

Developmental appraisal

Dgyelopmental appraisal or evaluation is the first phase and the most
critical — errors made here probably spell success or failure irrespective

[
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of the later phases of development unless fortuitous markets, dispro-
portionate rates of inflation between renis and building costs and so
on produce windfall solutions (or escapes) for the client. The criticality
of this phase will be principally for a client whose business is property
investment or property development but also sometimes, perhaps to a
lesser extent or with a delayed reaction, for a client who will become
the occupier of the building.

Development appraisal is a subject on its own but it is important to
see building construction and its procurement within the context of the
development equation. Development appraisal will have the following
constituents,

(a} Market research

if the building is for investment it is essential to establish that there s
likely to be a market for it in the location, at the time it will be pro-
duced, and at the price it will have cost — an overpriced, late-com-
pleted office building in the wrong location will have failed. Similarly
if the building is for owner occupation it is equally sensible to evalu-
ate that its cost will produce profit for its occupier at the location,
time and price it will have cost — a late factory, or office, constructed
over budget, in the wrong location naturally will be more than a dis-
appointment.

Property research made a rapid move from its academic base into
the market-place during the second half of the 1980s. Major property
agents need to be able to supply their clients with research data, as
opposed to only judgment, on the prospects for each new develop-
ment. Technological revolution alters the kind of buildings that are
required and hastens their obsolescence. Buildings of the late 1950s
and 1960s have generally proved unsuitable for new office and retail-
ing environment. 1t is particularly important for today’s property devel-
opers to try and look far enough into the future fo avoid immediate
irrelevance of their product or fairly short-term obsolescence.

In addition to this, property itself is no fonger seen, as in the past, as
an essential component in any balanced investment portfolic. Rather,
property is seen today as only one of a number of investment markets
and it has to compete for its share of funding, along with equities,
fixed-interest stocks and so on in the UK and in other global markets.
The sheer size of some of today’s schemes means that international
funding is involved.

Market research now regularly involves sophisticated location studies,
surveys of a district, of the growth characteristics of a town, of neigh-
bouring towns, of populations, of economic and income groupings and
so on. If this seems a great deal of research it should perhaps be seen
against other investment decisions. For instance no industrial manufac-
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wwrer, in a fast-moving and complex market, would put £10 million
into a new product without extensive research and property developers
may not be able to continue, on occasion, to gamble similar sums
without good market knowiedge. '

The results from market research may heavily influence the building
procurement process as, for instance, when a developer waits for the
appropriate moment and then, after seemingly inordinate delays, wants
to commence building quickly with apparent undue haste and undue
concern for the working methods, procedures and desires of his build-
ing professionals and contractors.

ih} Financial evaluation

Development appraisal vsually employs one or more of three methads
for the financial evaluation involved, once market research has estab-
lished a need for development.

The conventional technigue compares total expected costs with total
expected revenue to discover whether or not the project will produce
an adequate return, in terms of either a trading profit or of an invest-
ment yield.

The main development variables are:

land price

huilding cost and gross area

o rents and net lettable area

interest rates, short-term borrowing costs
investment yields :
programme for development

purchase and sale costs.

More sophisticated techniques can be adopted by using the cash
flow method which takes account of the estimated timing of expendi-
ture and revenue more accurately than the conventional method, over
the programme of the development. A further refinement in appraisal
techniques has been the introduction of sensitivity analfysis into the
appraisal equations. Naturally sensitivity analysis confirms that the most
critical items are the investment yield required, the rent expected and
the estimated construction and associated costs. Generally the invest-
ment yield required is not likely to change during the timescale of a
development whereas expected rentals and/or construction costs may
very well change. A change of plus or minus 10 per cent in yield,
rents or building costs will usually have significant effects on the ex-
pected success or failure of a preject.




16 Building Procurement!

ic) investment appraisal

Whereas market research and financial evaluation described eartier are
vital parts of a project appraisal it may be that the project needs to be
appraised as an investment in a strategic contest. Investment appraisal
is a systematic approach to presenting information to assist in deci-
sion-making.

It is a term curtently used to cover a range of evaluation techniques
used when making investment decisions and it has become popular
within an overall process which is used particularly in local and cen-
tral government, often referred to as capital budgeting or capital plan-
ning. As such, investment appraisal is not always concerned only with
financial factors but with the evatuation of bath financial and social
benefits and costs. Sometimes these social costs and benefits can be
measured and valued in financial terms but, when this is not possible,
a system of ranking may be used to indicate and compare non-guanti-
fiable factors.

The Appraisal of Capital Investment in Property - A Guide for the
Quantity Surveyor, 1989, the Roval Institution of Chartered Surveyors,
gives a general framework and suggestions for the practice of invest-
ment appraisal and is a useful introduction to the techniques and cor-

siderations involved.
Development preparation

Although the development process may he iterative and/or it may need
to proceed simultaneously with a number of sites, al some point a
decision to proceed only with one site, after initial development
appraisal(s), will eventually be taken.

A client will then need to try to quantify more precisely the broad
items used at appraisal stage. As this is done the initial evaluation
most probably will need to be revised and, if the figures then show an
unacceptable return, the project may have to be abandoned.

For this reason a developer will attempt to delay any substantial com-

mitment, such as the purchase of land, until the greater part of the |

initial evaluation has been thoroughly tested. It may well be, however,
that the land has been purchased before all the factors are known, and
if so, any evaluation should allow for the element of risk that is thereby
undertaken.

During the period of development preparation the following, or a
substantial part of it, may need to be completed:

s study of the physical extent and nature of the site
s investigation of the extent and nature of any interest(s) in the land

that is being purchased
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preparation of more detaited outline drawings

submission of a planning apphcation(s

negotiations with the planning authority

obtaining planning permission

obtaining short- and/or long-term finance in cammercial projects,

perhaps securing a preletting of a whole or part of the project

e in all cases, more thorough investigation of the market and estab-
lishment of tevels of price or rent

e preparation of more detailed estimates of construction cost and

fees, some discussion of the procurement route likely to he selec-

ted and possibly some preliminary discussions with contractors and/

or construction advisers,

*® 2 5 s @

When the development preparatory work has been completed, the
project may need to be evaluated again. This may be because of a
significant period since the last evaluation or because some significant
change in national, local or market circumstances may call into ques-
tion the original appraisal. Ideally it is important for a client to refrain
from committing himself to as many costs as possible untit he is satis-
fied that his initial evaluation is correct andfor that any revised evalu-
ation confirms a viable scheme. Until land is acquired, costs to the
client are unlikely to be substantial but thereafter a client is committed
not only to a land purchase price but also to a particular location,
Many clients will only want to commit themselves to land or property
purchase subject to their obtaining the appropriate planning approval
and it should be remembered that negotiations with a planning author-
ity can take up a considerable proportion of the total development
preparation time,

Development implementation

The implementation of the development phase brings together the
financial, design and construction phases of the project. By this stage a
commitment has been made to a particular site, to a particular build-
ing, hopefully at a particular price and at a pariicular time. Once a
decision is taken to proceed into the development implementation phase
it is most unlikely that changes of any significance in the scope and
intent of the works can successfully be made, once a procurement
route is chosen and implemented. However any of the procurement
routes may have the possibility of unwanted cost and delay and for
this reason the client will need to remain closely invoived or to ap-
point an adviser to do so on his behall.

The options of building procurement and choosing from them the
appropriate route are detailed in Chapters 4 and 5.
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Disposal

At the completion of buiiding, the planning, management, estimation
and construction on the project will all have become reality. The building
has been designed and built and it should be occupied either by the
owner for whom it was designed or by a tenant. The building may
then be sold or very often it may have been sold already before build-
ing completion by its developer, by its original owner, or whoever. At
this stage of the development process, once the building has been
completed, it physically becomes the property asset, the property in-
vestment that was planned and it can be sold, mortgaged, used as a
security and so on probably several times throughout its life.

Maintenance

The buitding will need to be maintained during its life. This will be
carried out by its owner, by Hs tenant or by a combination of the two
either directly or by the use of property agents/maintenance compa-
nies. Property maintenance is a specialised subject and the responsi-
bilities for maintenance will vary. An owner-occupier will have the
maintenance responsibility and, if the property is of any significance,
will probably appoint maintenance surveyors to advise and to imple-
ment regular, planned maintenance to ensure that the capital value of
the property is kept in balance with its economic value to the owner.

A tenant of offices or shops may well be under an obligation of a
full repairing fease and will therefore have the responsibility to main-
tain to agreed standards the inside and outside of the building. This
can be an onerous responsibility. If he fails to do this the owner of the
building usually will have the right to carry out the maintenance him-
self and then to recover the costs of this from the tenant.

Major maintenance work, perhaps necessitated by the discovery of a
building defect, may itself need careful consideration of the appropri-
ate procurement route for having the work designed and carried out.

The building will thus continue on its life until the next development
appraisal causes it to remain, to be adapted, demolished and/or rebuilt.

The cycle of the process of land use, property appraisal, develop-
ment and construction is shown in Figure 1.1.

Summary

Building is a major enterprise and generally is carried out only when:
» no other building exists, or appears to exist, that meets or appears
to meet the needs of a client
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2. Development preparation
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4. Disposaliretention of property

Figure 1.1  Cycle of land use, development appraisal, demolition,
construction, maintenance and reappraisal

s an occupier, an investor or an appointed agent procuring for a
client, or sometimes a property development company, will be the
client

e a development appraisal shows that the proposed investment will
provide an excess of benefits over costs.
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As stated in Chapter I, new building or renovation/adaptation of an
existing building is necessary only when no other building exists, oF
appears to exist, that either will meet or appears likely to meet the

needs of the client.

A fundamental publication (because it gave simplified guidance from
the customer’s, from the client’s point of view) in the area of building
procurement was Thinking abeout Building (TAB) published originafly
by The National Economic Development Office (NEDO) in 1985, This
publication was a development of evidence and conclusions given in
the Building research report Faster Building for Industry (FBFD 1983,
NEDO.

NEDO no longer exists and the revised edition of this book takes
into account modifications made to Thinking about Building made by
the Construction Round Table (CRT) and now published by The Busi-
ness Round Table Ltd. The author is indebted to The Business Round
Table for permission to refer 1o Thinking about Building and in par-
ticular to follow broadly the ideatification of client's priorities and the

classification paths used in TAB.

Seven steps to successful building procurement
The CRT/TAB guide identified seven steps to successiul building procurerment:

selecting an in-house project executive
Seeking advice

. Defining requirements to buitd

. Timing the project

. Selecting the procurememnt path

. Choosing the construction professionals
. Choosing a site.
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These are discussed in detail below.

Procurement strategy

The first problem is to define the problem. This guotation of HRH the
Duke of Edinburgh appeared for some time in the foyer of the offices
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af the government Praperty Services Agency {now privatised), Block ¢
wellestey Road, Crovdon. It is a reminder that the most fiﬂ'!f)()r[j{;;
decisions are made at the beginning of projects and generally the{(: Af-
ter each subsequent decision is likely to have less and less 'effe(-*t ;m
the overall outcome of the enterprise.

Selecting an in-house project execulive

Not surprisingly research has confirmed that organisations that build
regularly have people with developed project ménagemeﬂ% skils, that
is, people emplayed inside the organisation. In this context, at the ;'{awn
of a probable project, the project management skills required are those
of experience of the total process of planning, designing and constructing
buildings together with experience of and authority within the client’s
organisation. The skills required go beyond those of managing a con-
struction project once on site and start before any decision even o
build has been taken,

FF" a project of any size and/or complexity a nominated in-house
project executive {sometimes also called a ‘project sponsor’y should:

¢ be available full-time

s be the single-point contact for the organisation

e at the very least be able to answer all incoming questions fully
and promptly '

« understand and organise the internal decision-making processes re-
quired for the project

¢ have the power to speak and act for the organisation

« act in suppost of any external project leadership appointment.

Qrganisaticns that generally have such executives would include the
principal government departments or agencies, property development
companies, major industrial and commercial organisations that regu-
larly build facilities such as factories, offices and so on. Understand-
ably the quality of executives will vary between organisations, and also
within an organisation, but it is fundamental to the success of a project
that the in-house executive responsible for overall procurement is equal
to his task.

This leads naturally to consideration of a project when an appropri-
ate in-house executive with sufficient skills and/or sufficient time is not
available. This returns to the Duke of Edinburgh’s quotation and leads
to the role of a ‘principal adviser’ or ‘client’s representative’, a role for
which, potentially, the demand is growing. '

Fa
H
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Seeking advice

Capital investment in a building will not usually be decided without
board approval and all the skills of reporting, communicating andd ob-
taining timely decisions to and from ‘board level” will be vital for suc-
cessful procurement.

i the organisation exploring the need to build is an experienced
procurer of building it is fundamental to question why a suitable in-
house execulive is not or cannot be made available. If the project is of
any significance to the organisation it must surely be most appropriate
for an insider to carry out the role set down earlier. Principally the
insider’s role is one of understanding sufficient of the organisation’s
objectives and then organising the internal decision-making processes
of the enterprise itself.

If the client does not have an in-house executive with the time and/
or skills to run a building project this must be recognised, along with
the reasons for it. Even if the client is an experienced, regular cus-
tomer of the construction industry the process of procurement may still
often remain complex but 1o an inexperienced, novice customer build-
ing procurement will probably appear very complicated and even be-
come stressful. A principal adviser should bring knowledge where
ignorance exists and comfort where concern may arise, so making the
experience for the client as equable as possible.

Many types of organisation involved in the building process could
provide a principal adviser: consultancies - architects, surveyors, engin-
eers, project managers — or contracting companies with design and
management skills in addition to a construction record.

The quality of the person or organisation appointed as principal ad-
viser will probably be crucial to the success of a project. If clients are
inexperienced then the adviser must gain their confidence. in this way
an adviser must ensure that his client understands sufficient of his ad-
vice, if timely decisions are to be made.

The qualities required of a hired principal adviser include being able to:

« understand clearly, or be able to learn quickly, about a business,

its aims and its priorities
e gain the trust of a client in spending his money.

The role of a principal adviser will include being able to act as the
‘client’s representative’ in:

e complementing skills available within the client organisation
e supplying impartial advice on the need {or not as the case may
he) to build and how to go about building.
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The NEDO report Faster Budding for Commerce, 1988, recommended
(paragraph 5.4) that services available from members of professional
and trade bodies should include that of an ‘independent customer rep-
resentative’. But how this service is obtained is not explained,

It is essential that the advice should be impartial, and the client
should see it as such. Therefore it is unitkely that the role of principal
adviser can be combined successfully with that of any other consult-
ancy or construction service (design, cost, managemernt or construc-
tion; that is or will be provided on the project. This is explored f{urther
in Chapter 6 - "Contracts and Conditions’.

Defining requirements to build

As any customer knows, ather things being equal, you can probably
have what you want if you know what that is - but as often happens
if you do not know your exact requirements very probably vou will
end up with partly or totally what vou do not want.

In building, recognised procedures and ‘plans of work’, for instance
the Royal Institute of British Architects (RIBA) Plan of Work, the De-
partment of the Environment, Property Services Agency (PSA} Plan of
Work and the Depariment of Health Concode, have codified the pro-
cess of design and construction. Experienced clients and practitioners
will be familiar with these. Newer bodies, such as the British Property
Federation (BPF), have now produced other manuals. The AManual of
the BPF System, 1983, details a system for the design.and construction
of buildings and it, incidentally, includes the respo‘hsibiEEties of a ’.ch'-
ent’s representative’, who is the BPF equivalent of a project manager.
A principal adviser, in assisting the client to decide his requirements
should have a good working knowledge of recognised procedures suc!;
as those described.

Construction students and inexperienced clients of the building in-
dustry also need to understand that the early days of construction projects
often have an iterative nature to them, that is, they quite often go over
ground again and again, in order to establish the client’s requirements
including the option, which should always be answered, ‘does the cié:
ent need to build at all?’

‘Briefmaking’, the radical, searching process that a client and his
a.dvisers, particufarly the in-house executive andfor the principal ad-
viser, must go through, is needed to explore and 1o conclude on the
nature of the client’s business in order to decide why it does or does
not require new or renovated building.

The Latham Report recommended that further work be carried out
and working groups have been investigating:
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s hriefing for clients
e 2 code of practice for clients of the canstruction industry
+ a 30 per cent reduction in real construction Costs.

| have commented before that previous efforts of the industry and of its
chients seem to have fallen on too many occasions well below par if
the Latham Report needs to have recommended such fundamental re-
views and reappraisals, yet again, of basic procedures such as briefmaking
and client strategy.

Building clients who are property investors of developers generaily
know this very well and the equation of development value and cost
will be constantly present in the briefmaking stage. The asset value of
the finished space should always be borne in mind and features which
may reduce the ability to fund, to market or to sell the building should
be analysed carefully. The value of something should usually exceed
the cost of its provision. For this reason <ost and investment advisers,
agents, designers, maybe construction advisers, may all need to be in-
volved in the stage of ‘deciding the client’s requirements’.

inexperienced clients, by their nature, will need advisers that can draw
out from them, during ‘briefmaking’, the nature of the client’'s business
and why, how and when more building is necessary for that business.

Care in briefmaking is sound counsel because later changes to de-
tailed design or, worse still, changes during the construction stage are
generally unsound business.

7 Timing the project

[The whole attitude to time and to the programme required for the de-
sign and construction of huildings has changed significantly since the
late 1970s. In simple terms, this has been the reaction to a general
quickening in economic activity, to the effects of international compe-

tition on commerce and industry, to the volatility and change of mar-.

kets that require a facility to ‘come on stream’ quickly (and perhaps
also to become outdated almost as quickly}. The realisation that time,
not least because of funding costs, is literally money has caused devel-
opers and investors to have a greater interest in faster building, that is,
faster than the perceived stower building of a decade or so ago

In Chapters 4 and 5 the priorities and options for procurement are
explored in detail. It is emphasised at this stage that the programme of
a project, and the time it will take to achieve, is generally of funda-
mental importance and must be established realistically as near to the
outset of briefmaking as possible. Producing a superb facility for a product,
with everything in the facility that could possibly be needed, but a
year or so after the product can he sold is obviously bad procurement.

W
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selecting the procurement path
1

Research carried out for NEDRO, culminating in the Faster Building for

industry report, fed to conclusions on how best to use the construction
industry, which "game plan’ or procurement path was applicable and
under which circumstances.

‘he key to procurement is to identify the priorities in the objectives
of the client and to plan a path, a procurement route, that will be the
most appropriate. It is emphasised that priorities must be put in order
of precedence, each in order before others, because by definition there
can be only one priority. The in-house executive and/or the principal
adviser will be crucial to supply experience of many building projects
on which to base a choice of procurement path.) The available pro-
curement options are described in detail in Chapter 4 and choosing

-

the procurement route is described in Chapter 5.
Choosing the construction professionals

the only fundamental reason to employ anyone or any organisation to
help in procuring a building is because that employment can provide a
service or product which is better and/or cheaper than the client him-
self can provide. Regular users of the construction industry quite often
provide some of the skills themselves. Examples of these are govern-
ment agencies such as the Property Services Agency (now privatised),
the Department of Health and local government authorities that di-
rectly employ skills of briefmaking, project management, design and
cost consultancies. Examples in private industry are property compa-
nies and large retailing organisations that often also employ directly a
range of similar skills.

The aspect to the service or the product being obtained better and/
or cheaper than the client himself can provide is waorth noting. To
measure ‘better’ or ‘cheaper’ may not be as easy as it appears and
very quickly judgement of ‘value’ will become necessary. Methods of
measurement, terminology, assessment criteria, accountancy, how fig-
ures are made up, how overheads are allocated and so on will perhaps
need to be debated. it is perhaps for this reason that a number of large
property/construction companies have or have not carried out their own
construction, why government agencies do or do not provide their own
consultancy services, do or do not put them out to private consult-
ancy. Assessment over the short and over the long term may produce
different conclusions. For instance, according to how promotion, mar-
keting, depreciation, overheads, goodwill of a practice, taxation, long-
term strategy and sinking fund provisions for it are taken into account,
may each influence the way in which costs are determined.

Pr—
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1 it is then accepted that even the most regutar purchasers of con-
struction services and products do not, and would not wish to, carry
in-house enough skills always to be self-sufficient it should also be
accepted that the manner of purchasing those skills is often most im-
portant to the client. The nature of the skill that is lacking is the key to
the assistance thai must be bought. The lack of the skill may be abso-
fute or it may be partiat. There may be no architectural skifls or there
may be no bricklayers in the client’s company. tt may be that the
client has very good in-house project management skifls but cannot
afford to deploy them on a particular project.

As shown in Chapters 4 and 5, different procurement paths will in-
volve different responsibilities, risk and workload for a client. Client
responsibility may bring with it a degree of monitoring and control
that may possibly affect the risk of the client and increase or decrease
his workload. Choosing people and organisations to work for the client
is critical to successful procurement and it is difficult, in outlining how
1o choose people, ta avoid what may appear to he trite statements. But
the following are crucial:

e recognition of the lack of a skill is cardinal - obtaining it is the
key

e recognition of vested interests - people and organisations natu-
rally wish to sell their services

¢ responsibifity for any action stays with the person who has it until
he specifically delegates it - if it is important, delegation should
he in writing '

e attitudes and interpersonal relationships are fundamental -- match
the client’s with others’ attitudes

s organisations consist of people — make sure the people who will
actually work on the project have the appropriate attitudes, the
personal qualities, including capability - decide on the people to
be involved, not just on the principals with the name

e mutual trust is essential — speed of operation can then flow, qual-
ity and value can be achieved

e construction contracts seem to be growing longer in their written
conditions, on more and more accasions. Harshness, penalties and
litigation have increased and naturally the involvement of lawyers
in all this has increased (which came first in the cycle of events
is an interesting debate). Cooperation and fairness are vital if a build-
ing is ever to be procured to programme, to price and to product
quality, and contracts should encourage positive traits, not under-
mine them with harsh conditions. The use of standard contracts,
unamended, remains one way of seeking a batance and a famili-
arity in the placing of construction work

Deciding to Build 27

e price competition is important and is here {0 stay as the back-
cioth for both contractors and consultlants - but it is not usually
the anly or necessarily the main selection criterion

e the most crucial appeointment is the principal adviser - obtain
Rim by:

o comparing several firms

« seeing the person who will be in day-to-day charge

» checking references and track record

« accepting his qualities and that the refationship of trust be-
tween client and principal adviser must be right, He must rap-
idly become an extension of the client’s own organisation

o putting the price of his services into context with the benefits
he shaould bring

e judging the impartiality and integrity he will have. His advice
must not be given simply to maximise, or even to minimise,
the workload of his or of any other organisation.

Choosing a site (or building for renovation)

After the previous points this may appear to be out of sequence. It
appears here by way of a postscript, a warning to inexperienced cli-
ents, students or practitioners,

The NEDO Faster Building report showed that quite naturally delays
and expense fo the overall building procurement time for a client’s
building often resulted when a client had already determined his site
or had already chosen a building to be renovated, before that site or
building had itself been professionally appraised. To experienced cli-
ents and practitioners this error is obvious but it can happen all too
often. Basic studies of statutory requirements, planning, traffic, en-
vironmental impact, public utility supplies, soil and structural conditions
should be carried out before any commitment to a site of building is
made. A principal adviser and a professional team should survey and
recommend suitability as part of the client’s briefing process referred
to above.

Summary

Before deciding to build a client should:

make an in-house executive responsible for the project

bring in an outside, principal adviser to give independent advice

take great care in defining needs and priorities for the project
select the procurement path which best fits the priorities
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« take cansiderable trouble to select people and organisations o work
for the client

e not commit fo using a particular site or renovating a particular
building until all options have been explored.

At the moment that a decision is taken to commence the building
procurement process a client should know, fairly realistically:

e PRODUCT — HOW GOOD — what the guality of the huilding will
be '

e PROGRAMME ~ HOW SOON - when the building will be avail-
able

s PRICE . HOW MUCH ~ what the building will cost,

The building procurement process is shown in Figure 2.1 and in
subsequent chapters the relationship of parties, procurement assessment
criteria (PAC), procurement arrangement options (PAO] and types and
forms of contracts are explained.




3 Relationships of Parties

Construction services are provided in different ways in countries through-
out the world. Different patterns of working have evolved in each country,
whereby designers, constructors, suppliers and others relate in different
wavys to provide buildings that are a constituent of property.

In construction procurement, the refationship of parties involved in
the process may vary, according ta the procurement route chosen. The
client, varied though he may be as shown in Chapter 1, will always
remain the client but the various consuftants and contractors involved
may of may not have a direct contract with him and their duties will
probably be different, from one procurement system to anather.

How the parties evolved

Before understanding the present-day relationship of parties invoived
in the consfruction industry in the UK it is necessary to review the
historical origins of UK construction and the way the parties them-
selves have evolved over time, to reach their present state.

Records of building from the Middle Ages show that the master mason
was the contractor of his day. Because buildings of any significance
were built in stone, a mason became responsible for engaging and
organising men and material to construct a building. 1t should be
remembered that building was a slow process and a major castle,
chureh or cathedral may have taken easily a century or more to con-
struct. Labour was relatively inexpensive and materials were limited
to mainly timber and stone., The construction was carried out on
the basis of a client’s outline idea. There were client’s representatives,
some with little experience of building, sometimes with a title of sur-
veyor or clerk of works. In an age of illiteracy these men were distin-
guished by at least some degree of literacy and numeracy. The client,
with their agreement, would pay directly for the labour and material
used — in effect what is known foday as a prime cost reimbursement
coniract.

The prime cost basis was common until the seventeenth and eight-
eenth centuries, when a “bargain’ or contract basis began. This was an
agreement on a price for work before it was carried out. Master ma-
sons had become more important and they gave advice on a number
of projects, in a way which resembled that of an architect. Such lims
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ited engineering skills as were then required were mainly developed
and retained by master craftsmen.

The move towards a contract, ‘bargain’ basis continued and was given
particular impetus by the Great Fire of London. In an attempt to con-
frob the cost of the rebuilding that followed the fire, the ‘measure and
value’ basis of payment was adopted. Naturally with this came the
employment of separate measurers, There was also dissatisfaction by
government at the system of fetting and controlling building work (how
many official reports and studies have reviewed this subject since then?).
The emphasis in contracts and payment for buitding work was there-
fore gradually changing from one of agreement and payment for
labour and materials on a prime cost, daywork basis, after the work
had been done, to one of measurement and valuation of work in ad-
vance by agreeing a ‘bargain’ or contract, before the building work
was carried out.

The Industrial Revolution made Britain a trading nation feading to
travel throughout much of the world and a great increase in industrial
activity and therefore in construction activity, As a result of travel,
particularly the European tour, even before the Industrial Revolution,
interest was awakened in the property classes and others in the classi-
cal buildings of Greece and Rome. The role of the architect, who could
study and specialise in design as opposed to construction, became
developed here and abroad. Architects sometimes also then acted as
deveiopers.

Puring the very great increase in construction, brought about by the
Industrial Revolution, engineers of several types emerged. Civil engin-
eering works, in railways, bridges, viaducts, aqueducts and associated
projects, that incidentally did not usually employ an architect, required
however specialist engineering and administration skills. As sanitation,
heating, ventilation and lighting moved from being viewed as luxury
options to becoming very often necessity requirements, the engineer-
ing knowledge required to design these facilities needed to expand
and there was an increase in consultant design practices, separately
skilled in those areas. Interestingly, the expansion in civil engineering
construction also brought about a number of engineering contracting
companies that carried out both design and construction, in competi-
tion with the consultancy-only design practices. Quantity surveying skills
became firmly identified and were increasingly provided by separate
organisations, having moved from a base of providing bills of guan-
tities to a number of contractors to a position of being recommended
by an architect and then, latterly, sometimes being separately appointed
by clients.

Specialisation in providing design skills increased in response to the
availabitity and complexity of new building materials {first iron, then
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steel, reinforced concrete and so om and also as a response (o hew
technologies (public health sanilation engineering, air treatment in the
hroadest sense, communication, profection and security systems and
<o on). Naturaily clubs, srade associations and p{()fessi(mai societies
were established to discuss common probiems, and some time fater to
set qualification standards for membership of those clubs and societies,
Architectural clubs came about by the turn of the eighteenth century,
civil engineers’ organisations even before that. Towards the mid-nine-
teenth century, surveyors and builders’” organisations were formed. These
ciuhs developed, m the Victorian era of the professional man, nto
professional institutions that defined their area of professional exper-
tise, so creating a public image. Virtaally all such institutions sought
and obtained a royal charter. Education and training standards, and
permission to become a corporate, chartered member of one of the
institutions or institutes, was administered by the institutions themselves.

Fngineers were involved, generally without architects, in industrial
factory buildings but were also employed to advise on the structure of
architect-designed buildings. So architects were dependent, technically,
on engineers but engineers were not dependent on architects. The separ-
ation of architects from engineers in the UK was perhaps a product of
our educational system. Architecture was, perhaps still is, seen as one
of the arts, whereas engineering and construction were seen as part of
science, commerce and industry. Architects were primarily seen 10 be
interested and concerned with buildings of eminence, with prestige
projects. As the separation of architects from engineers was evolving,
separation from builders was being formalised. Architects were forbidden
from practising as an architect at the same time as taking profit from
being a director of a building company.

While the institutional, professional part of the construction industry
was evolving along separate, specialist, skitled paths the building con-
struction companies were responding to the enormous amount of con-
struction work. Some of today’s well-known construction company names
can trace their history back to the nineteenth century or hefore. Specialist
engineering companies had also been formed to respond to require-
ments for piling, for reinforced, often precast, concrete structures, for
steel structures and gradually, since the early 1900s, for air conditioning.

The rise of the general building company continued until very large
companies existed that carried out virtually ail construction themseives,
by providing the majority of labour and materials. They provided appren-
ticeships, employed large labour forces and were ‘huilders’, that is,
they employed directly all the building trades and carried out the work
themselves, before the transformation to their becoming ‘contractors’.

The rise of the ‘general contractor’ was paralleled, in the years after
the Second World War, by the emergence of specialist companies. This
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was, first, because maore and more products used in building became
factory-made (such items as windows, external wall cladding systemq“
metal roof decking, air conditioning plant, ductwork, cavity fioors) ;m(uii
cecond, because the majority of the detail design inherent in their pm:
duction was taking place in a manufacturer’s factory and not in an
architect’s or consultant engineer’s design office.

‘F-'ragmeniation was thus built into both the professional, design part
of cxmslru{"ti(m and also into the coniractor, constructor parl of con-
stryciion.

So the present arrangement of separate organisations, that require to
be brought together and organised for each building project, not only
reflects the patterns of working laid down over the past hundred years
particularly before the Second world War, but also the further special:
isation of suppliers and specialist subcontractors required 1o supply factory-
manufactared, high quality, finished materials.

’()Hicial reports following 1944 (Report on the Management and Placing
of Contracts (Simon Report) 1944, HMSO; Report of the Working Party
on the Building Industry (Phillips Report)y 1950, HMSO; Survey of the
Problems Before the Construction Industry {(Emmerson Report) 1962
H}MS(); The Placing and Management of Contracts for Building anc;'
Civil Engineering Works (Banwell Report) 1964, HMSO; The Construc-
tion Industry, NEDO, 1964, HIMSO; A Survey of the Implementation of
the Recommendations of the Committee under the Chairmanship of Sir
Harold Banwell on the Placing and Management of Contracts for Building
and Civil Engineering {(Action on the Banwell Report) 1967 HMSO),;
The Public Client and the Construction Industries, NEDCO, 1976r HMSO"
The Professions in the Construction Industries, NEDO, 1976, Hi\;iSO; Thé'
ynited Kingdom Construction Industry, a Guide to Methods of Obtain-
ing a New Industrial Building in the UK, Department of the Environ-
ment and Department of Industry, 1982, HMSO; Faster Building for
Industry, NEDQ, 1983, HMSO; Thinking about Building, NEDO, 1985
HSMO; Faster Building for Commerce, NEDO, 1988, HMSO) each pointet;l
to the shortcomings and fragmentation in the professions and in the
construction industry.

in the 1990 edition of this book | then wrote:

Now there are some signs of response to meet the complexity of
today’s requirements but perhaps more studies, yet to be carried out
and reported on, will draw similar conclusions to those made in the
above reports. Change is often a slow process.

| was prescient in writing this. The Latham review took place in 1993/
242 and | have set out some of its relevance to building procurement
elow.




34

The

Building Procurement

present state of evolution post-Latham

Sir Michael Latham’s review had, as part of its terms of reference, 10
look particularly at those issues affecting the relationship of parties in
building procurement. An extract from the terms shows this to be:

To consider

e current procurement and contractual arrangements
o current rofes, responsibilities and performance of participants, in-

ciuding the cliend

with particufar regard to

processes by which the client’s requirements are established and
presented '
methods of procurement

responsibility for production, management and development of design
organisation and management of the construction processes
contractual issues and methods of dispute resolution,

Thirty recommendations were made by Latham of which the follow-
ing are the key ones affecting building procurement. The strategic po-
sition of a framework for improvement of the construction industry at
the time of writing this second edition is as follows: =~

an enabling body to be established for the construction industry -
The Construction Industry Board (CIB) was set up in 1995 to en-
able reforms to be introduced throughout the industry, following
some of Latham's recommendations :

a Construction Clients’ Forum (CCF) to be created - This has been
done but, as mentioned in the preface, so far progress has been
slow and the contribution from this body has been less than ex-
pected, certainly less than hoped for

government — it should commit itself to becoming ‘a best practice
client’ and it has done this

legislation — A Construction Contracts Bill should be passed to
deal with unfairfoneraus contract conditions, pay-when-paid clauses,
mandatory trust funds. Most of these have not been drafted into
legislation because the industry has been unable to agree on the
need for and/or the content of these items

contracts — Radical changes in contract conditions were proposed
and a relatively new form of contract, the New Engineering Con-

i
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tract, now in a revised edition at the end of 1995 called the NEC
Engineering and Construction Contract (£CC), should be used as a
basis for this change. Enthusiasm for this has been slow to form
and little change seems likely in the industry, apart from use of
this form by a number of clients, for instance by British Airports
Authority on works for the underground haggage-handling tunne!
at Heathrow atrport. (This new form of contract is discussed further
in Chapter 6)

e contract dralting organisations — The Joint Contracts Tribunai and
the Conditions of Contract Standing Joint Committee should coor-
dinate their work and eventually merge. Neither proposal seems to
have progressed very far

e disputes - Adijudication should replace arbitration and litigation
which could only be available after project completion. The Housing
Grants Construction and Regeneration Act 1996 contains provi-
sions for adjudication as a pre-requisite for dispute resofution

s parinering - This should be considered so that it contributes as a
means of procurement alongside the existing methods

s better client guidance on briefing should be drafted - This has
been done and is expected to become public later in 1996

s a Construction Code of Practice - This is being produced to in-
form and advise public sector clients {and be available for the use
of private sector clients) and should be available later in 1996

s contract standardisation should be developed with a ‘family of docu-
ments’ produced to include virtually all forms of contract between
client, contractor and consultant — This very large task is being
considered. Attempts to standardise consultants’ contracts have met
with mixed enthusiasm and institutions have continued to publish
their own guidance and conditions of contract, although the Con-
struction Industry Council has published a standard form intended
to be capable of use by any professional. The Joint Contracts Tri-
bunal has prepared drafts for a consultancy agreement, common
services and procedures

e project managers and project sponsors should be more widely used
by clients. Definition of roles and responsibilities for these is the
first thing necessary

s good practice in selection of contractors, subcontractors, suppliers
and consultants should be encouraged within a framework of ‘good
practice’. This is accepted but implementing procedures 1o make it
more widespread has yet to be agreed.

1 have amended my first edition text for some of the sections that
folfow in the light of some of the above.
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The client

The client and the categories of client have been described in Chapter 1
. In (,f!uu.)zer 2, the importance of the appointment of an in-house cxe'-’c‘u:
tive within the client body for a building project was discussed $n<i 'i%
is emphasised again in this chapter. In discussing relationships of the
other team members it is vital to understand lhaf the reEativé\succeqf;
or relative fatlure of a building project depends on the degree otf'ir‘w:
\r:()hf@fﬂﬂﬂi and the role that the client requires to play and how effec-
tively he does or does not play that role. This has been emphai&i@d
again throughout the Latham review. ~
in the relationships that the client has with consultants, contractors
statutory authorities and other relevant parties, the success that the (‘l}:
ent (that is, the ‘in-house executive’) has will largely depend on: 4

e the structure of his organisation

the authority vested in him

his personal characteristics

%1?5 knowledge and experience of the building procurement process
his successful assembly of a group, a team, of designers and con:
structors, including most importantly a ‘principal adviser’.

. e

Although Thinking about Building envisages a position when an in-
hou-se e.xecutive is perhaps not appointed (that is, when a principal
adviser is appointed to carry out same of the in-house functions, plus
anes of project management) it is not easy to envisage such a sin;ation
for a project of any significance, nor is it easy to speculate that the
missing link of a dedicated in-house executive will not be critical to
the success of a project.

Clients are now represented at national level, as indicated and dis-
cussed previously, by the Construction Clients” Forum. Other client bodies
sqch as the Construction Round Table are committed to making a con-
tribution to the vital task of improving client understanding and per-
formance. The occasional client remains the one needing most help.

The design and construction team

The UK cqnstruction industry is now represented by two main groups
that combine as ‘a teamt’ to produce a building:

« consultants that offer design and cost control services and are in-
dependent of any commercial interest in construction companies
ot property companies. The design function may need to include
contributions from architects, civil, mechanical, electrical and plumb-
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ing engineers, quaniity suwc\;ore;,.ffinam:iai and cost consaltants,
tandscape architects, interior and graphic designers, process and
production engineers. At national level consuliants, whiist each
category of which are prabably members of their respective pro-
fessional institutions, are re,e[.m—asvﬂ%(>('i by the Constructon Industry
Council (CIC) which in turn & represented on the Construction
Industry Board

« contractors that are essentially commercial companies that con-
tract to construct buildings. There are many specialist firms of crafts-
men and suppliers that manufacture and install the constituent parts
of a building, and work as subcontractors to the main contractors.
Examples of these are it manufacturers, air-conditioning compa-
nies, specialist roofing companies. At national level companies as
described above are represented collectively on the CIB by bodies
such as the Construction Industry Employers Council (CIEC), and
Constructors Liaison Group (CLG).

A feature of the UK construction procurement process is that gener-
ally each project allows a diversity of choice in setting up the consult-
ancy and constructor relationships on that project. Because of the choices
available, particularly among the construction elements, and because
of the presence of competition, design and construction teams in their
totality probably do not repeat their roles very often. Relationships are
quite often formed for the first and only time on a project.

Because of this Latham and others have proposed that other methods
of forming relationships should be used from time to time. One such
method is ‘partnering’. This is already used more extensively in other
parts of industry and commerce. Partnering means different things to
different people. 1 am laking it to mean any arrangement whereby people
are encoutaged to wark more efficiently together. Partnering has a number
of ingredients, according to the Centre for Strategic Studies in Con-
struction at Reading University, including shared problem resolution,
continuous improvement, reliable product quality, continuity of work,
fast construction, completion on time, lower legal costs and improved
profits. This may be achieved by forming longer-term refationships between
clients and their consultants and conractors of between contraclors,
their subcontractors and suppliers or it may be achieved by fostering
these objectives on a ‘project by project’ basis. For instance, instead of
appointing a consultant or contractor, following perhaps the usual pro-
cedures of competitive selective tendering, a client will negotiate with
a company which is one of a small number of companies with whom
the client regularly, and perhaps exclusively, works. A post-Latham work
group is researching means of achieving ‘partnering’ and is due (O report
later this vear. Partnering’s supporters are enthusiastic about the benefits
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but admit that they can only be achieved through good management
skills, shared objectives and continuous will 10 resolve patential con-
flicts almost before they arise.

Chients such as British Airports Authority have instituted extensive
reviews of project managers, architects, surveyors and so on to estab-
lish a limited number of organisations with whom, say over the next
five vears, they will contract, including by ‘partnering.” ‘Partnering’ is
seen o be of benefit 1o some clients and also to their “procurement
suppliers” by ensuring an efficient, and probably regular, source of work
between a limited number of organisations who should therefore work
mare effectively together. This should result in the provision of better
quality and value for money for both parties.

The traditional structure of team relationships, feaving aside project
management (which is referred to later), being placed between the design
team and the client, is largely (other than for design and build pro-
curement) one where the architect is responsible for helping to prepare
a brief, then continuing for design and management of the project through
the design stages by coordinating the work of other design consultan-
cies, through the construction period until project completion and the
handover of a completed building o the client,

Each design and cost consultancy contribution will generally come
from separate professional practices with whom the client is in direct
contract (Chapter 6 discusses these contracts, generally termed ‘condi-
tions of engagement’, and the services that they offer). The interde-
pendence of each consultancy, one with another, working on the one
project, is obvious. The more complex the project, the more interde-
pendent are the consultants likely to be. Any unsatisfactory contribu-
tion by one member in a design team is most likely to affect the
contribution of other members.

The architect often has to perform two roles, first that of designing a
building and second that of administering the project. He does this by
coordinating the contribution of consultants and then administering a
building contract - not managing the construction process. Managing
construction is done by a conventional contractor, or by a manage-
ment contractor or construction manager, or by a design and build
contractor (there are variations on these, as described in Chapter 4). In
performing two roles, the architect may, on occasion, not easily be
able to exercise objectivity in his decisions. Not many persons easily
combine the skills of design of a project with thase of management of
that project, or with the requirement o carry out quasi-arbitral roles
under a building contract, especially when the cause of some of the
claims of a contractor may be due to the underperformance of the
architect himself.

Because a dual role is expected of architects and engineers under
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many huilding contracts, provisions have now been made in recent
forms of contract for separation of the rele of designer from that of the
contract administrator. This is referred 10 in more detail under “project
manager/management’ below.

integrated design leams

Integration within a design team is often difficult to achieve in the
traditional structure because the objectives of each organisation, which
ideally should be the same as those of the client, may not always
coincide. Each consultant generally has a separate contract with the
client, the terms of which are sometimes incompatible with some of
the duties contained in the contracts of the other consultants, Because,
in the traditional structure, the integration of the team has not taken
place often enough, initiatives have been made to appoint a “lead con-
sultant’ who would himself take responsibility for leading the team’
and may even be asked to appoint the other members of the design
team as subconsuitants to his consultancy.

In order to reduce divisions of responsibility some clients have be-
gun to appoint on a ‘lead consultancy’ basis and some consultancies
now offer, either through consortia of separate organisations or through
integrated, multidiscipline, single-practice consuitancies, the provision
of all design (and sometimes cost) consultancies.

The Ministry of Defence (MoD), among others, makes many building
consultancy appointments on the basis of a ‘lead ceonsultancy’ com-
mission, The organisation tendering to offer a range of services must
enter into subcommissions with others if it cannot provide all the ser-
vices from its own resources. The MoD also requires to know the
‘subconsultants’ proposed to do the work.

It is interesting to note that the quantity surveyor has generally pro-
moted his ‘independence’ and increasingly has sought to become ap-
pointed before other consultants. Even if multidiscipline services are
provided under one contract agreement, it currently seems unusual that
quantity surveying/cost consultancy services would be part of that agree-
ment. It seems that, as with the appointment of a project manager
before the appointment of a design/construction team, the appointment
of a cost consultant before the appointment of the design consultants
is seen often, as with project management, as a ‘watchdog’, ‘super
consultant — reporting-outside-the-team’ role.

The whole discussion of how much design, cost and construction
consultancies can and should be combined within one organisation,
and are therefore readily able to offer one contract with the client,
remains unresolved. An organisation should theoretically have the fewest
divisions as a team and be able to provide the greatest opportunities
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and evidence of full integration if it combines all the functions of de-
sign, estimation, cost control and construction and in addition be part
of the client body. Whilst in theory this is so, conflicts in the objec-
tives of individuals can make the practice more difficult than the theory,
Contractors/developers quite often do not carry through development
projects using their construction arm and local authorities generally
find justification for direct works procurement very, very difficult. Together-
ness of itself is usually not enough and the separate development of
professionals and constructors described earlier needs to be managed
and formed into one organisation with a common objective.

Project manager/management

Probably because of the evolution of separate design and cost consult-
ancies, contractors, subcontractors, specialists and so on, the project
manager arrived, in the mid 1970s, and perhaps has been accepted by
some. It is argued that this is because the architect and other key members
of the design team have failed to provide essential ‘management’ in
order to coordinate the overall process of planning, design and con-
struction and have therefore allowed a new profession, that of project
management, to become necessary. Project management as a skill and
as a function is reasonably easy to define and to want but how best to
achieve it is still debated quile strongly.

1t is necessary to define ‘project management’ and ‘project manager’
because they are terms that are used in several ways. In this chapter
project manager does not mean a contractor’s site or contract manager
(contractors guite properly use the term ‘project manager’ to describe
the person who manages their contract, their project). Likewise it does
not mean the person used by estate agents, property companies and
property developers to manage their developments.

The terms ‘project management’ is defined in Project Management
in Building, published by the Chartered Institute of Building, 1988, as
meaning ‘the overall planning, control and co-ordination of a project
from inception to completion aimed at meeting a client’s requirements
and ensuring completion on time, within cost and to required quality
standards’. It is interesting that the term ‘client’s representative’ has
also emerged for use in circumstances where a client appoints “his
man’ to oversee a function that cannot, it is argued, be performed by
any of the other parties.

The official reports of Banwell and Simon, referred to above, vir-
tually all stressed that more attention should be given to the way projects
were structured and how the structures were t0 be managed. ‘Manage-
ment’ was seen as a skill in its own right that was not being provided,
as it were, by accident. Management was perhaps the missing ingredi-
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ent that, if injected, would put right many of the deficiencies of the
construction industry found in the official studies. Project management
was a function recognised in other industries and in industry generally,
for instance, in the oil and heavy engineering industry where project
management systems and project managers are regulariy used,

Latham has made recommendations for better management of projects
hy reference to ‘project sponsors’ and to ‘project managers’. He said
that ‘before deciding on their contract strategy clients should assess i
they need a separate project manager as well as an internal project
sponsar ar whether another procurement route should be followed such
as design and construct or the use of a lead manager who also acts in
a design and/or a supervisory role’. This would seem to be covering
virtually all possibiiities. But he did go on to say ‘i a separate project
manager is necessary’. Because of the dual role expected of architects
and engineers under maost building contracts, provisions have been made
in other forms of contract for separation of the role of designer from
that of contract administrator. In particufar the NEC Engineering and
Construction Contract (ECC), referred to in more detail in Chapter 6,
has separated the design and management roles. In the construciion
contract there is a project manager, a supervisor and of course a client
(the ‘employer’y and a contractor. 1t is envisaged that a client will have
‘designers’ but that his project manager will ‘have to manage their
activities’ (a quote from the guidance document issued with the ECC).
public sector cantracts, in the suite of forms issued under GC/Warks/1
conditions, also refer to a project manger. It is a growing trend, cer-
tainly for farger building projects, to have a project manager and for
him to be the administrator of the project, managing both the design
and the construction teams.

it is interesting to see not only how project management is develop-
ing but also that project coordination is being provided. Words as of-
ten may say it all. Criticism of the construction process was, and stifl
is, of the lack of liaison between architects and other professions, be-
tween designers and contractors, between all of these and their clients.
The responsibility of a project manager to ‘manage’, to guarantee and
improve all of this is an onerous responsibility. The responsibility of
someone to ‘coordinate’ this may be a good deal less,

The construction industry continues to evolve aided by self-exam-
ination and prodded by reports and studies. The evolution has been
given an impetus by the realisation that a project manager may be-
come more than a manager ~ he may become very influential in the
way that the ‘principal adviser’, referred to by CRT in Thinking about
Building, is envisaged. The position has now been reached where many
organisations purport to offer project management or certainly project
coordination (perhaps because it may carry less liability}. Architects,
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engineers, quantity surveyors, construction advisers and project man-
agers have each pursued thetr own approach to projedct managemernt,
while stating all the time that the role of project manager is not Lthe
given right of any one profession or construction adviser (whilst of
course, by coincidence, often stating that their own background is the
mast appropriate one from which to provide objective project manage-
ment}, Management {or the lack of i) has been seen throughout large
parts of UK industry and society as being the area which, if improved,
would lead to marvellous benefits. In the construction industry, the
emergence of management contracting, construchion management, sys-
tems managerment, alternative methods of management and so on have
been part of the national response to improving management. o bring
it up to the best of international standards.

The technigues of project control such as critical path analysis, pro-
gramme and cash flow forecasting, labour and malerial resource alio-
cation, cost in use appraisal and so on have become available, but
mainly in an uncoordinated way. These are techniques and have been
taken up by many professionals and construction advisers but their
application has been piecemeal and inconsistent across the industry,
perhaps because some clients {ind some techniques of use and other
clients do not. No consistent implementation of project management
and project management technigues on a universal basis seems 1o have
accurred, perhaps because there have been inconsistent requirements
from clients, no universally accepted framework of project manage-
ment, nor a very generous or hospitable acceptance by the professions

in general that ‘project managers’ are necessary or that they add value.:

It may well be in reality that they do but that the thinking, training and
attitudinal changes required of professionals and constructors also need
to move considerably before project management can show a track
recard of success.

Latham recommended that if the practice of employing project man-
agers is to increase then their roles, duties and terms of appointment
should be clearly defined. Evidence of an applicant’s necessary practi-
cal experience of the construction industry and of specific manage-
ment skills to carry out his duties should be available. Once appointed,
a project manager should be given authority to carry through a project
to completion. His terms of appointment should be interlocked with
those of the design and construction teams.

An increase in diplomas in project management and attempts to form
a generalised, accepted body of knowledge that can identify significant
features in the planning, design and construction process suggest that
the subject continues to be of growing interest.

Many design professionals now accept that their education and training
does not equip them for the management role. Largely for this reason
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clients such as the PSA (now privatised), the Department of Health and
members of the British Properly Federation hq\'c’ tried innovations in
managing design and construction teams and otten izvxt"r()('fua‘e their own
project manager or ‘project sponsor’. This is recognising i.i\p necessary
in-house executive’ role (referred to in Thinking abour Buildingy but it
is not recognising the need for independent project marzagezfmm'on
ganisations and Latham has addressed this. The_ experience of project
management across a whole range of projects is sgsutiu“i@ﬂt tromA which
to generalise, except that larger projects iﬂc:{easmg!y. seem 1o invaolve
project managers and that the advantages claimed in the {i{.)f1lr(‘)l of
time and cost have not always been adequately researched and!_()r proven.

A prime difficulty in judging the success, failure and therea‘.os:e. \./vurth
of project management is in establishing exa{:tiy the responsibilities of
a project manager but this should come out of the post-Latham wprk
in this area. Definition of responsibilities for items such as completion
on time, cost and budgetary controf and quality standards are nol easy
and responsibility depends on authority, otherwise the res;.)()n:siblhty is
hedged by terms such as ‘advising on’, ‘monitoring’, "evaluating’, "an-
ticipating” and ‘coordinating’. Many observers co;wtimaq to say that a
project manager, in these days of litigation, dare not himseif take on
many real responsibiiities unless he designs, estimates and c:pnslruc:ts
himself by directly entering into contract with the organisations that
perform those duties - this would seem to be ‘design and n’\_anage’,
BOOT or whatever. BOOT is an acronym for ‘Build Own Operate
Transfer' and is described in Chapter 4, under variations on the pro-
curement option of ‘design and build’. On the one hand, it is argued
that a skilled project manager, by delegation, can obtain the knoyvl—
edge and advice from the design, cost consultancy and construction
team to enable him to manage. On the other hand, many suggest a
project manager can, at best, coordinate this advice and‘ manage soime
of its consequences but that he cannot be responsible for it.

The future may see an improvement in the quality of service pro-
vided by project managers, generally, and the training and quaiifica—
tion of people specifically to become project managers may continue
to raise standards such that the above comments are no longer rel-
evant or at least become exceptional.

Relationship of parties

The contractual relationships of the parties are shown below, accord-
ing to the procurement method and therefore to the contract type aciopted.
A special publication No. 113 by The Construction Industry Research
and Information Association {CIRIA), titted Planning to Build, explores
the relationships of parties in different procurement methods.
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“““““ [ Third-party warranties ]

Figure 3.5 Traditional contracting: contractual relationships

+ pomipated or named suppliers and subcontractors
+ a third party through collateral warranty requirements for funding,
purchase and tenancies.

Consultants may, in addition to their contract with the client, be in
contract through collateral warranties with third parties for funding,
purchase and tenancies of the building.

Design separate from construction: fee management

Managemenl contracting
In this method of procurement, as shown in Figure 3.6, the client is in
contract with:

a management contractor

consultants for design and/or cost consultancy services
subcontractors through collateral warranties

suppliers through collateral warranties.

s & & @

The management contractor will or may, in addition to his contract
with the client, be in contract with:

o works contractors {may be sixty to a hundred organisations)
+ a third party through collateral requirements for funding, purchase
and tenancies.
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Figure 3.6 Management contracling: contractual relationships

Consultants may, in addition to their contract with the client, bej: in
contract through collateral warranties with third parfies for funding,

purchase and tenancies of the building.

Construction management

In this method of procurement, as shown in Figure 3.7, the client is in

contract with:
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Figure 3.7  Construction management: contractual relationships
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* a construction manager

* works contractors and suppliers {may be sixty to a hundred or-
ganisations)

» consultants for design and/or cost consultancy services.

‘The construction manager may, in addition to his contract with the
client, be in contract with'a third party through coltateral requirements
for funding, purchase and tenancies.

Consultants may, in addition to their contract with the client, be in
contract through collateral warranties with third parties for funding
purchase and tenancies of the building. i

Summary
In considering the relationships of parties the following should be noted:

* historically, each type of consultant and contractor has evolved
with separate education, training and often attitudes

* the client is central to relationships and will be involved in a var-
tety of contracts, depending on the procurement and contract cir-
cumstances

¢ the Latham Report has confirmed the central role of clients but
also that many of them are unaware of the traditional relationships
within the construction industry and often are unable to use the
industry to their best advantage

* understanding and using the benefits of each type of relationship
can only be obtained by experience

s in principle, the more relationships that a client has on a project
the more involved he is likely to become during its progress,

4 Procurement Options

The UK construction industry is flexible in the procurement methods
that it can offer and, quite often, the simple categorisation of the pro-
curement options described in this chapter may not be followed ex-
actly. Whilst it is currently accepted that ‘design’, ‘management’ and
rconstruction’ can be viewed as discrele parts of the procurement process
and, for that reason, categories of procurement and construction con-
tracts have been classified around these three distinctions, it may be
that in a later period these ‘discretions’” may not seem 50 separate.
Combinations of design and construction, design and management, and
other variations in the simple, distinct relationship of client, consult-
ants and contractors do now occur as each project’s circumstances
develop or dictate.

Whilst the client is always ‘the employer’, which of the remaining
constituent parts he employs, that is, with whom he signs a contract or
contracts and for which purpose that conteact is made, is the variable
in the procurement options. The variables of who designs, when the
design is carried aut, who contracts with whom to construct a build-
ing, and so on, produce the optional ways of procurement.

Building contracts and conditions of engagement for consultants that
are appropriate to each procurement option are described in Chapter
6. ‘Design and build’, ‘management’ and ‘traditional’ contract forms
have been developed to maich procurement options after each option
has evolved and then, sometimes a considerable time after that, the
‘standard’ forms of the construction industry have each become estab-
{ished. This has been the sequence rather than that building contracts
have been produced in advance of the evolution and survival of each
procurement oplion. As an example of this, in mid-1996 no ‘standard’
form of contract has yet been published for construction management,
although this form of ‘management’ has all but replaced ‘management
contracting’. It is understood that the Joint Contracts Tribunal has draft
proposals for a form for construction management,

Thinking about Building sets down four arguably different ways in
which members of the construction industry are brought together to
provide a building. In the 1985 edition of TAB the four ways for buiid-
ing procurement were iltustrated by the use of a picture of a ‘ludo
board’. In the 1995 edition of TAB ideas had moved on, the ‘board’
illustration had disappeared and instead two main categories {or pro-
curement were given — first for ‘design combined with construction’
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and second for ‘design separate from construction’. This grouping into
two categories reflects a change in attitude over the ters-year span be-
tween the two versions of TAB and focuses the rise of ‘contractor pro-
curement’ relative to ‘consultant procurement’.

To suit the simplicity of presentation required in TAB, a publication
particdarly for those inexperienced in buifding procurement, four dif-
ferent ways are perhaps appropriate. For exploration in this chapter the
four categories are split further into subcategories. The considerations/
characteristics of each procurement option are given in this chapter
and it should readily be seen that each option has favourable and
unfavourable points - the relative importance of these will lead to the
optimum option on any particular scheme. The choice of which pro-
curement option is appropriate to the circumstances of the project is
explored in Chapter 5. The balance of priorities will come down to the
allocation of the ‘risks’ in one option over another. A procuarement
route with most benefits to the client will be the one appropriate 1o
him in the particular circumstances of his project.

It is tempting, perhaps customary, in starting a detailed exploration
of procurement options, to use as a daturm or a point of departure the
‘traditional” system. This would be because ‘traditional’ is stif} the most
widely used procurement system and probably for that reason it is the
best understood, at least by consultants and contractors. fn 1996 it still
remains the majority choice. The reason why it is the most used pro-
curement route should be only because in the majority of projects it is
the appropriate choice, not because it is ‘traditional’.

In describing the four main categories of procurement, ‘design and
build” is however taken first in this chapter. Historically, as discussed
in Chapter 3, there are good reasons why the separation of consult-
ancy from contractor has existed fairly rigidly but the separation of
design from construction, as functions irrespective of who carries out
those functions, is not particularly logical.

In the market sectors of building, such as speculative housing, in-
dustrial warehousing and specialist buildings for an industrial process,
design and construction have generally been provided by one organi-
sation and finished buildings are therefore often available, ready-made
to occupy. It is in most other building sectors that design and con-
struction have been separated, perhaps not always necessarily.

Sir Harold Emmerson stated in the report that he prepared for the
Minister of Works {as the title then was), Survey of Problems Before
the Construction Industries, 1962, HMSQO, that ‘in no other important
industry is the responsibility for design so far removed from the re-
sponsibility for production’. The building industry appears very gradually
to have taken note of this and the ‘design and build’ procurement option
is now increasingly being used for a significant proportion of projects.
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The four procurement options, part of the pwo groups of options now

shown in Thinking about Building, are discussed in this chapter in the

following order:

¢ Design combined with construction
1. Design and buiid
Direct
Competitive
Develop and construct
Package deal
Turnkey
Private Finance Initiative {PFD
Build-Own-Operate-Transfer (BOOT)
2. Design and manage
Contractor
Consultant
e Design separate from construction .
1. Traditional (sometimes called ‘lump sum’ contracting}
Sequential design

Accelerated
partial design of parts or elements of the works

4. Fee construction — the management method
Management contracting

Construction management ‘
Fee management {(prime cost contracting)

Design combined with construction: design and build

‘Design and build’ systerns of procurement are not new, aithoggh they
may appear new to many people today. Architect/builders (forl svnstance
Wren) were supplying buildings for their clients (often ‘patrons” in those
bygone days) before architecture and design pecqme separa.teci from
the building process. If the term 'design and build’ itself was little used
or known until the late 1970s/early 1980s, terms such as package deal
and turnkey were known (if not too well defined). These Eerslns are
described later, as variations of design and build, together with PFl
and BOOT. - ‘
Design and build is the procurement position where one organisa-
tion is responsible to the client for both design and Fonstru’ctlor). Cr)r~
ganisations currently supplying the procurement option of b}tymg a
finished building are most generally building contractors. Incidentaily
there is now no logical reason, and virtually no practical reasons, why
consultancies could not provide the finished product — but when would
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a consultancy then become a contractor? Rules for architects, engin-
eers and surveyors practising as companies, perhaps carrying out de-
velopment and construction work in addition 1o design are no longer
s0 restrictive, In North America architect/developers and architect/con.
tractors have long existed and this has occurred in a fimited number of
cases i the UK also.

With the advent of the Private Finance Initiative (P, which is de-
sign and build taken into a complete package of finance/design/build/
tease andfor own, it appears that financial institutions, such as mer-
chant banks, general management consultants and consortia of con-
tractors/consultants, are offering solutions to government agencies or
o ‘quangos’ for initiatives to lease or buy facilities. This is discussed
in more detail below.

‘Develop and construct’, also described and commented on in more
detail below, is now used for the majority of design and build procure-
ment. Although design and build has grown considerably in popularity
since the mid-1980s it is now claimed by some, mainly contractors,
that the system has become too distorted. It has become nearly all
‘butld” and virtually no ‘design’. fibes of ‘R and B, meaning ‘risk and
build’, have become commonplace. More detailed aspects of develop
and construct are discussed below.

Components

The components of the design and build system shown in Figure 4.1,
are:

establishing the need to build

establishing the client’s requirements

selecting and inviting tenderers to bid

the contractor or contractors preparing their proposals for design,

time and cost

* evaluation and acceptance of a tender which then becomes a con-
tract

* design and construction of the works.

. & 8 @

The client will need to have in-house skills or to obtain them {(see
Chapter 2) in order to:

» prepare his ‘client’s or employer’s requirements’
* carry out his responsibilities in the contract or to devolve these to
a ‘client’s or employer’s agent’.

WA

W
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Procurement Oplions

Activity Cliant Consultant Contractor
£utablish need Decigion to build ) . May be appointad ©
Obtain advice Procuramant decision i w i ——— a
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Figure 4.1 Components of the design and build system

Variations on design and build
The common variations of design and build are:

s Direct ) ' o
In this case no competition is obtained in tenders. Some appraisa

of possible competitors may be made before tendering but only
one tender is obtained.
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» Competitive

L]

Competitive design and build is the most usual procedure with
tenders being obtained fram documents defining the project pre-
pared to enable several confractors to offer competition in designs
ard in prices. These documents may be prepared by a consultant
ar contractor for a fee.

Develop and construct

Consultants design the building required to a partial stage, often
called a “scope design’, then obtain competitive tenders from con-
tractors who develop and complete the design and then construct
the building. The amount of consuftant design can vary from little
more than stipulations over the area of space required, going on
perhaps to giving broad indications of external appearance or
materials required or, at the other end of the scale, with the con-
suliant preparing a scheme design that specifies all the major com-
ponents, materials, elevational and fenestration outline, thus leaving
the contractor little more than to prepare the working details to
enable the building to be erected.

Tensions in the operation of develop and construct procurement
have appeared in the mid-1990s as more procurement has been
carried out by this route. Inherent in develop and construct is the
flexibility available to a client over how much design is done by
his team and therefore how much design remains to be carried
out by the develop and construct contractor. Assessment of risk
and therefore disputes aver the interpretation of this flexibility, both
at tender stage and subsequently during construction, can be more
considerable than at first may be apparent.

One of the apparent advantages of develop and construct is that
a contractor’s expertise in buildability and procurement skills can
be used to his and to his client’s advantage, potentially bringing
economies to both. However some clients do not wish to use de-
velop and construct in this way. A guote from one client has been:
‘we employed the contractor for its ability in getting our project
built, not for its ability to offer design changes’. This client speci-
fied his requirements in great detail and left his contractor with
very little scope for ‘development’. ideas and changes suggested
by the develop and construct contractor, for whatever reason, were
generally not acceptable to the client. Apart from obtaining the
important ‘one-line responsibility’ it is questionable what advan-
tages this client obtained by implementing develop and construct
in the way that he did.

So in many examples in the present indusiry usage of develop
and construct a design team is employed by a client to produce

7
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quite detaifed drawings from which competitive tenders are then
obtained. Then the chient novates (that is, asks the contracior to
take on the emplovment of the design team and with it responsi-
hitity for all its previous design that design team (o the contractor.
This means that a contractor often has had fittle input into the
design and will have little subsequent control or power over that
desig";n, whilst being asked to take on all responsibility for it The
present practice has developed because critics of design and build,
or develop and construct that is near to design and build, argue
that leaving design or significant parts of it to a contractor often
means that a client does not obtain the building he wanted or
expected. By having a design taken to quite an advanced stage it
is hoped that a client’s briet is therefore not misinterpreted and
that the specification is not lowered after it is passed o a contrac-
tor. Novation is generally unwanted by many confractors and it
can create problems as well as appear to solve some. Conflicts of
interest can occur and ‘half-novation’, where a client retains the
services of his designer to ‘check’ on the contractor wiilst at the
same time the designer is employed by the contractor, is considered
to he even more unsatisfactory.

Develop and construct with novalion is, according to the Read-
ing Design and Build Forum, now accountable for around 80 per
cent of design and build contracts, which themselves are probably
around 30 to 35 per cent of the construction procurement market
texcluding industrial, housing, process and civil engineering).

If a client retains a requirement 0 ‘check and approve’ a de-
velop and construct contractor’s ‘development’ the verification process
can sometimes involve considerable time and expense, maybe re-
sulting in slippage of construction time, feading to disputes over
responsibilities for that slippage and for any consequential costs.
On a well-known project for a government agency, multi-million
pound claims were submitted partly because, it was said, consid-
erable delay occurred over ‘approval” and ‘approval time’.

in an age when fierce competition in consultants’ design fees
has led to accusations of inadequate design services being pro-
vided it is hard to obtain facts to form detailed, and therefore de-
finitive, judgements on develop and construct. Design and build
has always been criticised for its association with lower quaEitY of
product, both in functional and specification levels. This has mainly
been said when ‘too much’ has been thought to have been left to
a contractor to design or develop. Disputes have occurred on some
well-known, high-profile develop and construct projects over delays
said to have occurred during periods of ‘approval’ of ‘development
of design’. 1t is possible that the design and build and develop and
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construct method of procurement has been pushed further than
many of its proponents thought sensible.

There is little doubt that the develop and construct method can
place both design teams {that within the control of the ciient and
that within the develop and construct contractor’s controby on to a
path with a very rapid learning curve. There can be a tendency for
the client to say that because design has been developed 1o a
certain stage that the remaining part of design can then qguite eas-
iy be developed ‘in five minutes’. In particular, disputes and de-
lays can often occur during the development stage of enginecring
services and their installation because of the interactive nature of
those services in engineering plant areas, duct sizing and the need
for general coordination of mechanical and electrical engineering
designs with the structure and the buiiding fabric. In practice de-
velop and construct has not afways solved these issues any more
successfully than other procurement methaods.

Package deal

The package deal variation is often used where the ComMractors
competing will use a significant part of their own or another’s
proprietary building system or they will be constructing variations
of a repetitive theme. The significance is that buildings are pro-
vided rather than innovative designs. A package dealer may also
offer to provide or to find a site, to sell, mortgage or lease his
product, to obtain statutary permissions, approvals and so on, per-
haps at risk to himself or at a charge to the client.

Turnkey
‘Turnkey’ is a relatively old term, originating in the USA, used for
earlier examples of ‘package deals’. The key referred to is perhaps
to symboiise the client’s only apparent required action, in addition
to paying money by means of a lease or outright purchase, that is,
o twn a key” and take up occupation of his ‘buy’. Speculative,
private housing is a prime example of ‘turnkey’. It is perhaps the
simplicity of the word that disguises the exact position because
often there is more, sometimes much more, that a client has to do
than turn a key and pay money. A client must still go, however
briefly, through a briefing process with a ‘package dealer’. A cli-
ent must stifl make vital decisions in examining and answering the
‘why' and the 'how’ questions (discussed previously in Chapter 1)
~ this vital process, however quickly or slowly carried out, is still
required.

However, other matters of finance, design, construction and perhaps
finding a site, are put together by the ‘package dealer’ and thus
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removed from the concern of a client. More {L(}R%{)l&?)(‘ g‘)n:)(‘!uctg 0f
the building industry are offered by ‘turnkey’. Prefabricated buil_{'ﬂ
ings for temporary or permanent use can be bought or Ieasa?(:é tor
housing, offices, factories, educational or health purposes ;m(‘i strmifar
examples of fairly simple facilities. Mare covm‘piex facilities can be
provided for industrial processes. Arguably it is not easy to catego-
rise ‘turnkey’ as ‘design and build” or (perhaps more correctly) as
‘design and manage’.

s Private Finance [nitiative ‘
The Private Einance Initiative (PFly is arguably an example of ‘turnkey”.
PF1 was introduced by the Chancellor of the Exchequer, the Rt
Hon. Kenneth Clarke, at the CBl Conference in Birmingham, No-
vember 1994, In essence he announced that ‘the Treasur)f would
not approve any capital projects unless grivate finance options ha‘d
heen explored’. His aim was 'to maxitmsg the scope for,‘and illi?e
of, private finance while concentraring inewtabiy ftnate‘pubhc (?apltai
provision on where, for whatever reason, private finance is not
possible’. . ‘

It is fair to say that PFl has not appeared to increase private
funds such that more construction projects have been pf’(){tessgd,
let alone built, following PFL. Several high-profile figures from outside
the construction industry have led PFI since 1994, but ‘procedures’
have appeared to stow projects rather than re%ealse more for con-
struction. Maijor hospitals, prisons, roads, rai.i tinks, educational
projects and so on are examples of PFl which can be seen as

“turnkey’ on a grand scale.

» Build-Own-Operate-Transfer (BOOT)
BOOT projects are similar in concept to PFl and examples could
be found before the ‘sifting’ of public projects came about after
PEL. The Channel Tunnel, several major river bridges {the second
Severn bridge, Isle of Skye bridge) have already beep cpnstructed
by financial/construction consortia. The BOOT organisation took a
brief from, in the above examples, Eurotunnel or a government
agency, and then financed, designed, built, now own (genergiiy
for a fixed period of time} and in the meantime {gerhaps for’ fi‘&y
years) operate the facility. The ‘operate’ part is acha‘e‘ved by giving
the BOOT organisation a licence to operate the facility for a given
period in exchange for having a licence to make chz?r'ges by way
of a toll, or a rent or a ‘fee’ for the use of the facility that has
been provided. The ‘transfer’ part will come about when the BOQT
organisation’s term of operation comes to an end’ and owryaers:h:p
of the facility is then transferred to the commissioning organisation.
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Other examples are of ‘private’ prisons, Rospitals and so on which
are or wifl be leased w0 a government agency which in exchange
pays to the BOOT organisation on a basis of ‘haspital beds oceu-
pied’” or ‘prison cells occupied’ and s0 on.

Variations on BOOT seem almost endless, An organisation need
not be commissioned o own the facility but only to provide the
interim financing whilst it is being planned, designed and con-
structed. As such the “transfer’” will come much sooner than in the
examples t have given above, It may or may not be asked to op-
erate the facitity it has built {it may, say, only be asked to main-
tain it whilst others operate i), Advocates of BOOT say that the
greatest benefits come from the “al} through' possibilities of BQOT
because an operator that has to operate and maintain for, say, fifty
years will be very concerned to design and build with operational
economy and ‘costs in use’ to the forefront. Others say that as-
sumptions on finance capital and interest rates (assumed and ac-
tual} are by far the most significant factors and that design and
construction considerations are marginal in their effect over, say,
fifty vears,

In describing these developments in building procurement t have chosen
to categorise PF! and BOOT under ‘Design combined with construc-
tion: design and build’. Arguably 1 could have chosen ‘design and
manage’. it is apparent that hard and fast lines over whether or not the
procurement route is one of PFI or BOOT, or even whether or not the
route is ‘design and build’ or ‘design and manage’, are increasingly
hard to draw. Likewise the relative positions of contractors, consultants
and clients in PFI/BOOT arrangements, and indeed whether or not there
is any longer any clear difference between the meaning of names given
to arganisations according to the role they once played in other, ap-
parently more traditional procurement routes, has often become quite
difficult to determine,

Considerations/characteristics

* the system can no longer be regarded as relatively new with the
‘develop and construct’ variation now being very popular

¢ client obtains single-point responsibility from one organisation -
a contractor

s early in the process a financial commitment should be known by
the client

* because the contractor has responsibility for both design and con-
struction, it is claimed that this produces economies for both con-
tractor and client
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f ! oddge of ‘huildability” can

« the contribution of the contractor’s knowledye n.t build 3??4.“[\,1. (_:
he heneficial in programme and price to both client dnd (,or?tra(‘, c}r

o contractors that are familiar with the briefing and _dvmgn ip{{,a(:,ets
of specialist types of buildings, for instance chemical anc n;( s~
trial processes, may be able to offer overall programme advan-

or & Pve ament routes
tages over alternative procuren o -
o the nature of design and build contracts tends to restrict L.hangc.:
i i - 3 E e ¥
during construction because of the disruptive and relatively high
ice actor and client
price to the contrac A o

+« competition between contractors on hoth design and/or price may
he advantageous 1o a client - design becomes a competitive
element in a tender o .‘

« alternative design proposals may not be easily comparable and
evaluation may need to ‘assess’ the incomparable o j

e design costs of unsuccessful tenderers may be very‘s:gmﬁcam a?(i
usually become a cost that needs to be recovered from successtu
projects ‘ . ) ‘

e single or two-stage tendering may be appropriate, thus attempting
to limit expensive design costs until a second stage of tendering
involving perhaps only one, but certainly fewer tenderew. "

« the tendering costs of unsuccessful tenderers can be considera e
and the NJCC code for design and build recommends that unsuc-
cessful tenderers” costs are reimbursed v g

1 f P

» professional advice in preparing employer’s requiiren};.en_ts ta.n K

assessing contractor’s proposals may need to be significant in ¢

der to select the right tender.

Design combined with construction: design and manage

The ‘design and manage’ system combines some)of thfe cihaggcte;;si;(:f
of ‘design and build’ with those of ‘management’. A single s;m)ree gf
pointed, after a selection process that perhaps includes some eg;,ection
competition on price (price should not usuaily‘ be the mam_ se ction
criterion), to design, manage and deliver a pr(?;ef:t. Cogs:tr;etfnn ok
and design is generally tendered for by specialist trade designer

contractors.

Components

The components of the design and manage system are:

« establishing the need to buitfi
« establishing the client's requirements
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» selecting and inviting tenderers to hid

e the contractor or contractors preparing their proposals for manage-
ment, design, time and cost

s evaluation and acceptance of a tender which becomes a contract

management, design and construction of the works,

-

The client as before will need to have in-house skills or obtain them
in order to:

* prepare his ‘employer’s requirements’
¢ carry out his responsibilities in the contract or devolve these to an
‘employer’s agent’,

Variations on design and manage
The comman variations of design and manage are:

« Contractor
A project design and management organisation designs and man-
ages the work, generally for a fee, and delivers the project by
employing works contractors as its subcontractors to design and/or
construct.

*« Consultant
A project designer/manager is the client's agent who designs and
manages the work, obtains subcontract tenders from warks con-
tractors who then each enter into a direct contract with the client,

Considerations/characteristics

* the design and manage system has not been widely used in buifd-
ing procurement except where specialist huildings, often for the
process industry, are to be provided

= the same criteria given for considering the ‘management’ system
generally would apply. In addition, in selecting organisations to
tender, their particular design record in the area of expertise in-
volved is likely to be significant (in a similar way that some ‘de-
sign and build” companies may have specialist skills or service
particular market sectors)

* a difference from ‘design and build’ is that the initial price is not
known when commitment 1o a ‘design and manage’ organisation
is made — as with the ‘management’ system the works contractors
are selected and paid at prices agreed by the client and the de-
sign/management organisation
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o variants of evaluating the design amnd management fees exist, as
with pure ‘management’ A . ‘ 4

¢ client needs to know his functional requirements very well and
then be prepared to leave the design and management to ;he ap-
pointed contractor or consultant in an area of building that is quite

specialised.

Design separate from construction: traditional (sometimes
called ‘lump sum’ contracting)

The ‘traditional’ system has been used for cen‘luries wi.th the fum,‘tt;om
of design being provided direct to the client, linked quite often wz‘t a
eole for the designer that may have appeared ‘to be one of manage;
ment of the construction process also. In practice Ehe management o
construction by the designer was not the designer’s role under tradi-
Helak surement. )

“OI!;ﬂt;:;ot(r:ditionai system the client appoints consultants for design
and for cost controf, then generally after design has t?een taken to any
one of a number of stages, a main contractor is appointed to carry out

the construction work.

Components

The components of the traditional system, shown in Figure 4.2, are:

establishing the need to build

establishing the client’'s requirements

appointing a design team

evolving the design and cost control

the client’s acceptance of design for the scheme

preparing tender documentation )

selecting and inviting tenderers to bid n
evaluation and acceptance of a tender which then becomes a contract

construction of the works.

« & & & & 2 & & b

The client will need to have in-house skills or obtain them in order to:

o brief himself and his design team
e carry out his responsibilities in the contract.

Variations in traditional

The common variations of traditional are:;
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Activity

Establish nead
Obstain advice

Pracure
design
services

Estabiish briel

Design and cost
development

P23 — product,
programme, price
agreement

Procure
construction
savices

Construction
contract made

Construction

Completion

Figure 4.2

Building FProcurement

Client Consuliany Contracior
Decision to build
Procurement decision
Consultantis)
. selection
g
Consultant(s)
appointmant
4
i Procurement/
Grief agreed [ coniract
confirmed
3 F
Agreement of
procutement/contract -
Besignicost
- development
P3 - agreed
Tendar
documentation Contracior(s)’
contractor(s) quaiification
sefection
¥ - 3
Tendaring .
invitation and L Bidding
acceplance -
Signing Signing
r
Interim payments 3§ Administration le=¢md Construction
L, \ |
Y
Crocupation - Acceptance -t Completion

Components of the traditional system (sequential}
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o Sequential
A drawn and specified design is preparec
documentation, contractors bid, generally in competition.

{ and, together with cost

e Accelerated
A cantractor is appoint
basis of partial information, either by negotiation or in competi-
tion. Negotiation, from the basis of the initial, partial information,
takes place once the final design information hecomes avaitable.
The components of this variation are shown in Figure 4.3,

ed earlier in the sequence of design on the

Partial design of parts or elements of the works

L ]
A drawn and specified design is prepared by the client’s design
consultant and the parts designed by the contracior are then in-
corporated within the construction contract.
Activity Ctient Consuitant Contractor
Establish need Decision to buitd Consuitant{s)
Obtain agvice Procurement —  satection
decision Recommands
accelerated tendering
Seeks contractar{s)
5:;?;;9 Consuitant{s)
sarvices appaintrent
3
P3 - product Prefiminary design and | Contractors(s}’
programme, price P3 - agreed €™ ender documentation quatification
agraement
X »
Procure Tender invitation Bidding
construction and acceptance a
servees
Y
Design cast ; . )
Contract agreed J‘-’ Design deveiopment > Assisiance in
developrment Cost development W desigyy
constrction
development
" Signs
Accepls price - o contract

sigrs contract

Remainder — as shown in the traditional system (sequential) Figure 4.2

Figure 4.3 Components of the traditional, two-stage system
(accélerated traditional)
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Coansiderations/characteristics

¢ the traditional svstem is very well-known, tried and tested in the

UK {and in other parts of the workch)

. ex;_)gﬂenced clients understand that if design has been fulty devel-
oped at tender stage they should know their financial commitment

before entering into a construction contract

- ag ) ¥ " 3 T i I
design can be carried out without undue pressures of programme

or price because no contractor has yet been engaged

. . iy
consultants can be employed as and when the client wishes and/

or is advised to appoint them

. suhcgntractor or specialist design can he obtained in competitior

¢ drawings and bills of quantities (nearly always used for cintracl;
of a regsonable size) provide a common basis for tendering ; Vd
evaluation is relatively easy g

. d_esign shogfd ideally be fully developed at tender stage but varia-
tloqs on this can be adapted by accelerated paratlel activiti : {
cfesagn overlapping with construction I e

. smgle'or two-stage tendering may be appropriate; full design or
tendering on approximate quantities are allernaiivéc ¢

. the? overall period of design and construction WE&'} design ofte
bemg completed before construction tenders ar’e invited ggene{alfn
requires to be longer than is necessary for ‘design and ’build’r anj
for ‘management’ procurement options

L Iongef‘pefiod of overall design and construction may make the
tptaf project price higher because of increased periods of Enterin:’
financing charges and interim payments o consultants and contractors

bitity .of the main contractor may be diluted
. exper:enc}ed clients have often found the system unsatisfactory for
compiex, large projects where certaint i .
. ' : : y of completion
is a high priority ' o programme
. se;’)arauon of design teams from construction tearns during the de-
velopment of the project until tender stage may lead to the estah-
lishment of adversarial attitudes,

Design separate from construction: fee construction - the
management method

Tghﬁ manager?'zerft’_ system has become widely recognised since the 19705
aithough a significant number of clients, consultants and coniractors
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either have no or little experience of the system and its nuances. It is
perhaps significant that the element of ‘management” should have be-
come separated as ‘design’ and ‘construction” were already separated.
The separation probably came about because the general perception of
the construction process, and general reports on the building industry
{see Chapter 3} bore this out, was that construction was an industry
that was badly managed. Therefore a system that emphasised the man-
agement process and exposed and explored management expertise (which
should have been there anyway but perhaps was hidden to the client
andd consuttants in the traditional system) has come to the forefront of
procurement options for many projects.

‘Management contracting’ and ‘construction management’ seem to
bring out some emotion and feelings run close to the surface in those
who are either for or against the system, more frequently so than in
advocates for or against design and build or traditional systems. Man-
agement is, but need not be, an emotive subject.

Omne thing that should not be in dispute, nor should it really be a
surprise although it seems to be, is that management projects are gen-
erally compieted in a shorter time than traditional-route projects. The
overall design and construction period is usually shorter and the con-
struction period alone is often shorter, I this were not the outcome of
putting more ‘'management resource’ on to a contract it would be sur-
prising and the concept of management contracting would by now have
become fatally flawed. Comparisons of the extra costs this approach
may or may not involve have been hard to establish but maost inde-
pendent comparisons are that ‘management’ costs more - how much
more remains a question,

"Management’ is a term meaning different things to different people.
Variations in the system have been developed and more may come.

From what was perhaps its pinnacle of popularity, around the mid
to late 1980s, management contracting was largely replaced by con-
struction management in the early 1990s. { visited two well-known
organisations to explore reasons for this and to find out modern develop-
ments in ‘fee management’ contracting.

Greycoat plc is a major property development and investment com-
pany with experience of all forms of building procurement. They have
experienced in-house project management skills and are concerned to
control the process of design and construction, rather than be an ‘arm’s
length’ client. They use construction management when they consider
it an appropriate route and have introduced variations to it. For in-
stance, they sometimes seek to obtain a ‘guaranteed maximum price’
from their construction manager and their trade contractors after the
procurement process has reached a point at which the element of ‘risk’
can be negotiated to pass from the client to the construction team.
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This will vary according to the circumstances of each ob but will
probably occur once the major elements of work have been tendered,
but maybe not all fet, and when the constructors are fairly confident
that the client and its design team have effectively ‘signed off the
design. Naturally there will be provisions for adjustment to any guar-
amteed maximum price i circumstances of change occur that warrant
adjustment by client or construction manager. Another variation is that
once the design has been finalised and most of the packages tet the
contract is converted o a lump sum design and build form and the
construction manager takes on responsibility for the designer.

Laing Management discussed with me their provision of construction
management generally, and in particular for a project of major promi-
nence adjoining the Thames, in central London. The project has con-
siderable constraints arising from the site, from the need to keep major
infrastructure transport facilities operational whilst construction is car-
ried out. At the stage at which | discussed construction management
with Laing design had progressed for several years, with a team of first
division consultants. A considerable amount of pre-ordering of materi-
als and specialist design has been required on the project, over a rela-
tively long time span, together with continuous cost control provided
by a separate quantity surveving consultancy.

It is apparent that construction management has provided the client
in the instances that | explored, and others generally throughout the
late 1980s and early 1990s, with the capability o control the design
and construction process on projects where a ‘fee construction’ pro-
curement route is appropriate, as set out in more detail below.

it i also true that a number of clients have announced their inten-
tion to move away from construction management, particularly along
the route of cobtaining some form of price guarantee, it is said, “to
prevent spiralling costs’. To some this contradicts the whole philoso-
phy of construction management. Another effect of seeking ‘price guar-
antees” is that probably pure consultancy firms are unable to take on
construction management work because their covenants are not secure
enough. One construction management consultant has stated: ‘it is dis-
appointing that pure professional consultancy has not gathered more
momentum. For a company of this size a covenant does not mean very
much.” Another industry commentator has stated: ‘enlightened clients
want the best of both worlds, asking for a guaranteed maximum price
or ‘lumgp sum’ prior to work starting on site’. To balance this view one
of the industry’s pioneers in construction management has said: ‘if you
are going for guaranteed maximum price once the design has been set
and the packages let, then you are paying the contractor to take a risk
that does not exist’,

It is apparent that procurement theory and practices are not set in stone.
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ar differences between management contracting andd (_ummf(utmn
“ariations on management’ and
in revisions to the original text

Particul
management are brought out under
‘Considerations/characteristics’ below

for this edition.

Componenls

The components of the management system, shown in Figure 4.4, are:

establishing the need to build

establishing the client’s requirements A

possibility of appointing a design team hefore, at. ih.e same fime,

or after the app()intmem of, a construction Orp?am.satmﬂ

« selecting and appointing a management organisation

o evolution of programme and design requirements, largely in pariffld

e construction work itself is carried out by ‘works contractors’ in
competition — the management contractor or construction manager
usually does not carry out any of the permanent works although
he usually provides temporary works, site hutting, safety and wel-
fare facilities, site management personnel

o tendering, evaluation and appointment of perhaps sixty to a hun-
dred works contractors

o construction of the works.

.

»

The client will need fo have in-house skills or to obtain them in

order to:

« brief hirnself, his design team and management contractorfconstruction
manager

» carry out his responsibilities in the contract ‘

o participate to whatever degree he wishes in the Aapp{ovai of options
that occur throughout the management of the design anFi c'onstrucno_&n
process. This interactive involvement by the client is inherent in
the management system to a degree that is either nfa_t necessary or
not possible in either the design and build or traditional routes.

Variations on management

The commaon variations of management are:

s Management contracting _ _
The appointed management contractor provides the service of man-

aging for a fee all the works contractors who are to deliver the
project by employing them as his subcontractors.
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Activity

Establish need
Obtain advice

Procure
design
services

MC/OM?
commences
Establish
brief

P3 - product,
programmae, price
agreement

Procure
construction
sarvices

Construction

Completion

Client

Consultant

Decision ta busid

Congultant

Contractor or
construction
manager

Procurement decision selection

Censruitantis) -« : Confractor

appoiniment 1 selection :
| process :

Selection‘appointmant Recommends/ ‘ Quazlification I

of management - faises on

contractor of appointment

construction manager

'

L ]
Signing - ! Signing
Briefs team 1 Dgvelop briet - Input
P3 - agreed - Desigr/cast a Programme
deveiopment Input
Fre-grdering
. - ]
¥ -
Documentation Tendering
for construyction - package to
packages works
contractors
r
Approv i
pproves or contracts | o, Administration |- Management
works contractors ) construction
pracess
Interim payments Lot
y
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it has been said that management contracting has the disadvan-
tage that a management contractor is neither a traditional contrac-
tor, with the usual risks, nor a consultant (as & construction manager
would claim to bey with equal status with a design team.

Construction management
The appointed construction management organisation provides the
service of managing for a fee all the works contractors who are to
deliver the project but each of them enters into a direct contract
with the client. Construction management was relatively new to
the UK in the 1980s. It originated in the USA and has been well
described in its operation in that context in Skyscraper, the Mak-
ing of a Building, Karl Sabbagh, 1989, Macmillan, and also in the
Channel 4 television series of the same name.

it has been said that construction management has emerged as a
methad in which the construction manager, by taking a more ac-
tive role, can better manage the process. A construction manager
could also provide cost control services {as generally provided by
a construction manager in the USA} and even design services, pro-
viding then virtually “design and manage’ procurement. Construc-
tion management now appears to be preferred by clients that have
the confidence and capability to follow a management procure-
ment path. In addition to general contractors, who have offered a
construction management service from their specialised divisions
for quite some time, some consultants now specialise solely in
construction management and more and more general consultants
offer construction management services.

Fee management {prime cost contracting}

The appointed contractor provides the service of managing for a
fee all construction work which is then carred out on a ‘prime
cost’ basis, including the employment of subcontractors, to deliver
the project. (‘Prime cost’ is discussed further in Chapter 6). Fee
management is not considered as pure ‘management’ because the
contractor does himself provide a considerable proportion of the
tabour, materials and plant and is often heavily involved in the doing,
as well as the managing, of the works. It is considered that this is
incompatible with the philosophy of a contractor supplying pure

management expertise.

Considerations/characteristics

s The management system has become associated with projects that
have some or all of the following characteristics:
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s design is carried out by a design team independent of the

contracior

early completion is required

the project is fairly large

the project requirements are complex

design and construction periods must overfap

the project may entail changing the client's requirements dur-

ing the construction period

= whilst early project completion is required maximum price com-
petition for the works elements is wanted

+ the contractor’s or manager’s responsibility for programme and
eventual price is perhaps difficult to establish because the project
details are of necessity not known when his appointment is
made, therefore his responsibility can only be general, not
specific in essential detail

« variants of evaluating the management fee exist, ranging from
a percentage of final price, a scale of percentages of price, a
lump sum fee, facilities for a lump sum fee plus a shared fee
on the outcome of the service/contract goals that are or are
not achieved. The apportionment of risk, reward and penalty
between a management organisation and a client remains a
subject of differing opinions in the industry and ‘fee-sharing’
is a philosophy easy in theory but difficult in practice

s some experienced clients have continued to use the system for

_ their major projects, principally where programme is their priority

" # attitudinal change may often be required by clients and con-
suttants unfamitiar with nuances of the system

» it is claimed that ‘them and us’ confrontational attitudes change
{and need to change) -~ communication improves because the
contractor/manager is working for a fee, is more identified with
the client and has a more limited risk than under either de-
sign and build or traditional routes

s the earlier appointment of the contractor/manager allows the
condribution of his construction and management skifls

» the design team very often feels that there is less time than
appropriate to develop the design than when using the tradi-
tional plan of work programme that is usually adopted for a
fully designed project

s when the client commences construction his certainty of final
price is relatively low but his commitment to continue with
the project is usually relatively high

« cost/price control of the project is often accorded a lower pri-
otity than programme, and perhaps quality, and very often be-
comes less easy to maintain

* " &
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« attempts to provide so-called "guaranteed maximum price” ar-
rangements often fail on definitions and timing of what the
offer is about and al what point in the programme it is obtained

e reduced project times are generally possible by continual evalu-
ation of options and realtocation of resources to ensure that
programme remains the priority

s quality and cost control often appear, by necessity, to have
lower priorities than programme

e flexibility during design and construction may atlow vartations
1o be introduced more easily, but often more expensively, than
under the traditional system

« subcontract tenders provide evidence of being obtained com-
petitively, by being invited when the work is actually required,
rather than invited moaths or years ahead of construction. The
benefit of this competition is clearly passed on to the client

e firm price tenders for works contracts can very often be ob-
tained because the work of a works contractor is often of a
relatively short time span

o decisions on specialist design subcontractors are made jointly
by the client, design team and management contractor/con-
siruction manager.

e The particular advantages claimed for construction management
over management contracting are:

e transparency - a construction manager is in a more ‘honest’
role than a management contractor. A construction manager
is a consultant whereas a management contractor is also a
contractor. Criticism has been made by sections of the indus-
try that hidden cash discounts are given to some construction
managers but reputable organisations deny that this practice is
prevalent

e simplicity - a management service is provided for a fee

o enforceability — there is no intermediary between the construction
manager and the works contractors, as there is in manage-
ment contracting. it is claimed that this leads to fewer legal
problems

» termination - it is easier for a client to terminate the employ-
ment of a works contractor under construction management
than under management contracting, where the management
contractor is in contract with each works contractor. Also, if it
becomes necessary o terminate the employment of the con-
struction manager, that has fewer ramifications than termination
of employment of a management contractor, principally because

v
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a4 management contractor will have been in contract with the
works cantractors

payment - a direct, therefore quicker, payment route hetween

chient and the works contractors makes for more control by

the client

* participation - the construction manager and client can work
more directly, with the canstruction manager becoming involved
much earlier, if required, to advise on advance procurement
of specialist works

* Hexibility - any form of works contract can be used rather
than the one preferred by a management contractor

¢ protessional roles - a construction manager can provide alf

services of the other professions, if required, more easily than

Can a management contractor. if this takes place ‘design and

manage” would seem to have occurred rather than Construc-
Hon management.

Frequency of use of procurement options

As stated in the first edition of this book facts on the use of the differ-
ent procurement options are not widespread but conjecture is.

At a time of much reduced workload in the industry it is understand-
able that some changes have occurred from the late 1980s and early
1990s when the first edition was published. Previously | referred to a
survey carried out by the Royal Institution of Chartered Surveyors, Junior
Organisation, in an attempt 1o discover facts on the use of different
forms of building contract and therefore of different procurement methods.
! have referred below, in my conclusions, o a survey of building con-
tracts in use in 1995, carried out for the RICS by Davis, Langdon and
Everest, a practice of chartered quantity surveyors and published in
1996. Around 900 guestionnaires were sent out by the authors 1o quantity
surveyors in private practice, local authorities and in central govern-
ment and there was a response of around 22 per cent. It is sugpgested
by the authors of this survey that it captured almost 15 per cent of
new construction orders placed in 1995. | have also distilled my con-
clusions from information published in Building and similar trade jour-
nals on their findings of the use of different procurement options. My
conclusions exclude overseas work, civil engineering, heavy engineer-
ing, term contracts, maintenance and repair work.

It is reasonable to conclude as folfows:

* design and build, particularly through the variation of ‘develop
and construct’, has become a very popular method, possibly ac-
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cotinting in the mid-1990s for as'{)und 30w 35 per cent b.y Y;Iue;
{say 12 1015 per cent by number Qf contracts use\dj) (::ff)t}f}( |;1g:
procurement, which is an increase ol thfecz to four times since t{m
fate 1980s. This may be because there is a standard i(,_T fo.r/m f(::r
use with design and build or develop and (t(‘)nsﬁuct {u‘nhi\e Or
construction management) bat it is mu(:h'more "Iskeif/ o beb i).)le
cause of the ‘one-point responsibility” that clients ottpen Elif(e lQ ,O tain
and because of the ability to progress a 5{?heme‘ so far with e‘; f;copve:,
designer’, for a relatively small outlay in pr(}fessao.nal Tees“(-)- (,()}LéFSé_}
there are hidden design costs that a (.'llf.-?ﬂt may think he has avoi ;c}
by using design and build or its variants, l‘)ut he ;h()uld reta zss,
that successful contractors do recover pmzessuor}ai fees somew here.
The practice of novation” of the client's (.ies;gner t?. the desng)n
and build contractor remains very popuiar wsth. some clients, Soms«
times a client will also retain his designer whilst at t?}f} same tmjde
reguiring navation of him to his contractor. A ccmfh(_t‘ of-i.ntefreft
may well arise from this arrangement and. apparent savings m‘.ief]s
may well be otweighed by ha\fnjg ‘or?g line _of_deszgn r?s?onzl‘ 21 t
ity’ but with some possibility of ﬂ‘.ﬁ(}ﬂfii(_fi existing beftwem C scir;
and contractor for the designer. In the mid-1 ‘,)E%Qs Fies:gn and bui
accounted for around 15 per cent by value of building procurement.
From RICS surveys it is apparent that the {CT Contrac%gr De-
signed Portion Supplement was used on pgrhaps around .30 per
cent of “raditional’ contracts and so even in this area design has
been moving, at least in part, towards the C()n}ra(?tor. ‘
traditional has maintained much of its popularity in use since the
late 1980s, and probably still accounts for over 'SO per cent by
value (perhaps over 80 per cent by number, but this includes over
25 per cent for the JCT Minor Works form) of procurement, out-
side of industrial work. During the 1990s, when workload has been
low and the urgency of building has largely gone,_compe.t;ttve ten-
dering on so-calied ‘lump sum’ methods has remained fairly popu-
lar and constant. JCT 80 appears to account for 'alfqund 33 per
cent by value (20 per cent by number) of all building procure-
ment. In the mid-1980s traditional accounted for around 75 per
] alue of procurement
?;;{n’?ayn:gement surreniiy has a market share of, at best, aroulnd
10 per cent {by value) with constructéo'n management .ﬂuct?au?}g
in popularity with management contracting. ThI.S figure is only Q >
tained because the size of the projects on which management is
used is, on average, much larger than for other procurement routes.
In terms of numbers of contracts let using a fee management rouhte
this probably accounts, in 1996, for less th:tm 1 per cent. In z
early 1990s construction management had risen to become mor
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popular, perhaps accounting for around 15 per cent by value of
the total market at that time but it has now (in 1996) dropped
back to less than 5 per cent by value. The number of larger-scale,
more complex, projects decreased in the 1990s, principally be-
cause many of the ‘major players’, such as speculative developers,
had then withdrawn from their activities. Also management con-
tracting had suffered some unfavourable comments at the end of
the 1980s and now it seems the time for construction management
to be suffering similar, less favourable ‘press’. More consultants,
as well as contractors, now offer construction management and
some clients seem to prefer this but if ‘guarantees’ are required
then consultants may be at a disadvantage relative to contractors.

In summary, it seems fair to say that traditional is remaining the
most used procurement route, but it is being pressed more than ever
by design and build. Management continues to fluctuate according to
the number of clients and schemes that require that form of procure-
ment. The above also demonstrates that {fashion has some influence on
procurement choice.

Summary

Design combined with construction — design and build and design and
manage — should be considered whem:

-

a building is functional rather than prestigious

a building is simple rather than complex, is not highly serviced
and does not require technical innovation

a brief for scope design is unlikely to change

a firm price is needed in advance of starting construction, although
with design and manage this is not achieved

a programme can be accelerated by overlapping design and con-
struction

a single organisation is required to take responsibility and risk for
design and construction.

Design separate from construction - traditional (or “fump sum’) -
should be considered when:

-

-

a programme allows sufficient time

consultant design is wanted

a client wishes to appoint designers and constructors separately
price certainty is wanted before the start of construction
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« product quality is wanted
e a halance of risk is to be placed between the client and constructor.

[Jesign separate from construction - management - should be consid-
ered when:

e an early start to construction and an early programme completion,
requiring design and construction 1o proceed in parallel, is wanted

e flexibility in design s wanted to allow for changes to be made as
the process of design and construction is catried out

« a project by its nature is organisationally complex, probably with
a need to manage a multiplicity of client, consultant and contrac-
tor organisations

e a project is technologically complex resulting from often differing
requirements of future users

e maximum price competition for the works elements is wanted

e a client and his advisers have sufficient management resources as
demanded by the interactive nature of this procurement foute.

L




5 Choosing the Route

The procurement route that is appropriate to the overall balance of
objectives and to client priorities for each project shoukd arise from
those objectives and priorities. The marketing skills, promotional ac.
fivities, advertising claims of organisations which suggest they are unigue
of appropriate to nearly all procurement paths should be examined
closely. Some of the claims may be quite vatid, if occasionatly perhaps
overstated, but arguably no organisation offers services which are unique
- at least not generally for very tong. The evolution of variations of an
old theme, as though they were new, unique themes, will no doubt
continue as part of the ways apparently necessary in current promao-
tional presentation to beat the competition. An example of this is
‘partnering” which is currently receiving more attention and will prob-
ably soon be extolled as the answer to nearly all procurement needs,
before it is then seen in the context of other options.

fn this chapter the procurement assessment criteria, abbreviated to
PAC, that are used for chousing the procurement reute are first de-
scribed and assessed. Then the procurement arrangement options, ab-
breviated to PAO, are given as they arise from assessment of each of
the PAC.

The assessment of which route to choose is made from the client’s
point of view. Then considerations and characteristics of each route in
relation to contractors and consultants are given and the merits and
demerits of each system are stated.,

Case studies are given in Chapter 7 to illustrate the use of each
procurement route,

Procurement assessment criteria (PAC)

The enterprise of construction involves risk at nearly every turn, in
almost every decision that is made. lOnce organisations, both consul-
tancies and contractors, have been employed, then timely, correct
decisions are essential to lessen the tisk and eventual -costs to a
chient and, not inconsequentially, to the consultants and contractors
themselves. |

The design and construction of buildings is a balance, a compromise
in the circumstances existing at the time between quality, time and
cost or, put alliteratively, product, programme and price. Each one of

78
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Praduct Price Product Price

F’mgfamme. Programme
Programme has priority with

5 Larties ‘
et roduct, oora price second and product third

between product, programme
and price

Product

Product Price

Programme

Programme
Price has priority with
programme second and product
third

Product has priority with price
a close second and programme

third

Figure 5.1 The balance of product, programme and price

these three constraints most probably, not always, pqiis against one 0[;
both of the other two. Invariably product quality will cost mora}s& an
may take fonger to achieve; programme ttm_e may need to be ?}or‘ter
than thought to be ideal, perhaps for comr_nerc:al reasons, ‘thereby cglismg
product quality perhaps to be compromised and i?je price to {r":;;rcaas}:z,
although hopefully these possible disadvantaggg will be outwes{g{]e y:
the overall value of a shorter programme; price may be the determi
the project proceeding or stopping. ‘
n;lxtc}?iievingpthé baiche of product/quality, with pfog;jamme;t;m;;s;c:
price/cost is the challenge of building procurement. Figure 5.
the way the balance changes from project to project.




80 Buileling Procurement

Identifying your priorities

As a construction industry customer, you can choose from a wide sslection of procurement routes.
Which one suits you! business nesds?

To hetp you home in on a sultable procurement route, the following customer priority checklist
has bean prepared as a prompt for discussions with your principal adviser. Study the list of projeat
priorities, A-1. Consider each in turn and decide which option {123} mest accurately reflects your
preference. Mave aleng the fine and note where each procurement route gets a positive score.
Whan every priotity has been marked, you may simply add the scores in each column fo give
comparative totals,

Alternatively, you may wish 1o refine further the initial broad assassment by giving extra weight
w certain priorities. if gefting a firm price, say, is measurably more important to you as a busi-
ness customer than getling an early completion, you could weight the scores accordingly. Priority
E might be worth a score of 3, for example, to Priority A's 1.

A Timing How important is early completion o the
sueeess of your project?

B Conirolable

Do you forases the nead o alter the profect in any way once it
variation

has begun on site, for example 1o update machinery layouls?

€ Cemplexity Daes your building (=5 distinct from what gees i it} need 10 be

technically advanced or highly serviced?

0 Quality levet What level of quallty de you seek in the

design and workmanship?

E Price certalnty D you need to have a firm price for the project consiruction

“befora you can comimit it 10 proceed?

F Compelition Do you need o choose your construction team by

price competition?

G Management Can you manage separate consultancies and contraclors, or go

you want just one firm o be responsible after the brieling stage?

H Accountability Do you want direct professional accountabifity to you from the

designers and cost consuftans?

| Risk avoidance Do you want to pay someane to lake the

risk of cost and Hne slippage from you?

Figure 5.2 ldentifying your priorities. (Reproduced from pages 6
and 7 of the BRT report Thinking about Building, with the
permission of The Business Round Table Lid)

.
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Thinking about Building has set down nine PFOCUrEement assessment
ariteria (PAC) o guide assessment of a client’s prioritios and i?wI “e;ulhor
is indebted to BRT for permission to refer to the report, in ;')ci{té;"t.ai'ar to
{h.e classification of procurement paths used by BRT a;ld to the é\:alu;
ation chart, with its nine PAC. As stated before, by definition priéri%ioq
cannot be equal and cannot be equally satisfied. The discipline of !’ormirs-;
a rank order and possibly having some assessment svstem ét;})r(;bﬁ)ﬁ
necessary for other than the most simple pr()c:t.;remc‘?nt d&*v-('iqion‘;( i:;
order to choose from the procurement arrangement up!‘r‘()n-s‘ tf;A()‘)r

The PAC developed from the NEDO Faster Building for ;'rrritjsr;ry— re-
search, and presented in simple form with a matrix chart in Tr;;' ki o
about Building, are: o e

. Timing

. Controllable variation
. Complexity

. Quality level!

. Price certainty

. Competition

. Management

. Accountability

Risk avoidance.

DD W s b po e

These are now discussed.
Risk avoidance

Risk_ management and risk aveidance are discussed first because risk
ayosdance is the summation in one idea, as the balance, of the other
?Ight procurement assessment criteria (PAC) discussed over the follow-
ing pages. A fuller exploration of risk is given in the CIRIA special
pub.lication No. 125 titted Controf of Risk, 1996, l
- Risk is Enf?erent in many activities in life and building procurement
15 no exception. Most common risks, or variations of these, in building
procurement are of a project taking longer and costing more than in-
tendled,l and of not reaching the quality expected for it

Within each organisation risks will exist but the effects of loss and/or
damage oz:.curring due to the happening of a risk may be different from
one organisation to another. Each organisation involved in a project
will need to identify the risks to which it may be prone and to assess
Faow to avoid and/or manage them. This applies particularly to the client
in a project and once analysis of his risks has been carried out, with
his advisers, a client should: ’
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« identify his ability 1o take risks and assess the effect that the oc-
currence of each risk dor example, delay to the completion date
or increase in price of the producty would have on his business

o identify risks that sheald be avoided if at ail possible (for example,
delay to completion date)

« formulate a policy for managing risks (for example, the results of
fire) that may not or cannol be avoided

Risk can be found (8} within an organisation and (i) outside that
organisation, for instance arising from the elfects of employing another
to carry out work. it is important to realise that risk cannot be de-
volved and remains with a person or organisation until responsibility
for the effects of that risk has been moved to and accepted by another,
Risk will generally increase, both for a client and also for other organ-
isations, when other persons have heen employed by a client. It is
important for a client to know how, and to what degree, risk has con-
sciously been passed to another organisation, or how it has been shared
in some proportion between him and another, how the risk may not
have passed on at all, or indeed how the risk to him may have been
increased by the employment of another.

Contermnporary practice on the placement of risk varies but good practice
is to allocate risk between parties to a contract on a rational basis so
that each risk is taken by the party best able to assess, carry and man-
age the risk. If risk is transferred or spread between a number of or-
ganisations it is important that the risk-takers have the ability to take
all the risk otherwise the risk-placers will not be fully protected. Be-
cause many organisations in buitding are small companies it may not
be possible for them to take on some risks due to their insufficient
capacity, arising from limitation of company status or through an in-
ahility or unwillingness to insure.

in order to assess risk avoidance it is necessary to identify what risk
is. Risk is discussed in more detail in Chapter & where ‘fundamental
risk’, ‘pure and particular risk’ and ‘speculative risk” are explained. In
simple terms ‘fundamental’ is normally non-insurable and is the risk of
events such as war happening. Construction contracts are not usually
drafted to require a party to include a price to cover ‘fundamentals’
and as such the risk will lie with each party to suffer the consequences.
‘Pure and particular’ risks are of collapse, storm, tempest, subsidence,
injury to persons or property and are usually carried by the contractor,
who often is required to insure for the effect of such risks upon the
works. "Speculative’ risks are those that can be varied in the incidence
of their effects between the parties, such as bad weather, industrial
action, lockouts, effects of variations on time, discrepancies in tender

documents and so on.
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in relation to the three procurement routes described in this book
and the contracts usually availabfe for them, the risks of failure to
product, programme and price are assessed very broadly as follows
and Figure 5.3 illustrates, again in broad terms, where the balance of
risk is tikely to fall in each procurement method:

o Design and build procurement
* product — the quality may be as offered by a contractor or,
more probably, as specified to a smaller or larger degree by a
client’s team and possibly developed by a cantractor
* programme - the contract period is fixed but will be subject
to extension if the client/designer introduce changes, therefore
some risk of over-run
* price — the contract price is fixed but is subject to adiustment
if changes are introduced by the client/designer, therefore some
risk of price increase.
* Traditional procurement
» product — the quality is as sel out by the client’s team and
with proper monitoring of the contract requirements the qual-
ity level specified should be obtained
* programme - the contract period is fixed but wifl be subject
to extension if the client/designer introduces changes, there-
fore some risk of over-run
* price — the contract price is fixed but is subject to adjustment
if changes are introduced by the client/designer, therefore some
risk of price increase.
e Management procurement
s product - the quality is as the client’s team specifies and with
proper monitoring this should be obtained
¢ programme — whilst a programme is not usually a contract
term a target date will be the objective of the management con-
tractor or the construction manager but there is a risk of over-run
* price - price will not usually be fixed before construction starts,
therefore a risk of price increase.

Another way of looking, very broadly, at risk and its avoidance across
the procurement options is to consider the nature of the client, the
nature of the project and the complexity of its construction as follows:

Standard construction/relatively simple end product

Procurement route of design/develop/construct (any variation such as
‘develop and construct’ as is appropriate to the circumstances of the
project) is probably most suitable by giving single-point responsibility
to the client who should have whatever initial design/planning advice
he needs before going to construction tender, an employer’s agent to
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i e appointed cor : ‘ho takes on vittually all the pure,
Liaise with the ap;.)ou‘th! (()['lrt(r](t“r whao
particular and speculative risks,

More complicated, more detrai!ffd an_ﬂ;trt.fcrr_{on; -IT?{)i{‘? specific/
complicated requirements of client in brref{mg smgt-ﬁ , N
procurement route of traditi{ma}i, so.(zalled Iurﬁp §Lsm , p’fo}n“ ; {.ir;
most suitable (any variation of traditlto'nal as is apprcjg)rstﬂt,' [f_)'} ’1: o
curnstances of the project), so eh(amlng from the mdust:y‘.v\: ha .; . 5
most familiar in providing, provided efficient p{g»planmngﬁ esxg,n,) (f()F 1[1—1
mentation and contract administration are carried e}ut, Rtsk; Hft flrir{ .y)
balanced between client (who probably takes on the spgcg ‘aiil've. nskf;
and contractors {(who probably take on the pure arlxd partfcu ;‘1{ risks),
provided design has been properly done before going to tender,

Innovative/complex design and construction,; hands-on client capable
; sirous of strong leadership A
;Zijrisr:z::i route (taféc()nstruction management is ;‘)s‘c)b_abiy most 75{.Jlt—
able ro allow specialists and trade contractors 1o conlribute on Vdc'Sign
and buildability economies at crucial stages in the process. Mar;aige-
ment routes suit larger projects but need not be restricted t(.)‘t_xe,n_y
Risks are largely left with the client even_si some fom‘a of GMP is 1r!11t:u—
duced at a later stage in development of the design because, by then,
i -h less risk involved. .
th?:eislsﬂi:z?eiically possible to have all the risks of design, ma}na‘g?_
ment and time slippage or error put into th(;:.hands of pﬂe orgdr;gsa‘
tion. With an excellent ‘employer’s requirgmenis answered by an '(;;CE ent
‘contractor’s proposals’ a design and build contract <_tou.ld possi y.pa?s
nearly all the usual risks, at a price, to one organisation, 10 a !ilinge
contractor, However in practice it has not I_Dee.n 5o easy to ac feve;
One of the criticisms made of some of the invitations for the Private
Finance Initiative (PFI) has been that attempts have been made to put
far too many, if not all, of the risks on to the contractor. \_./ery onerous
terms have been demanded and this has resulted in relatively few or-
ganisations wishing to tender. It is not known what effect ver'y oneroius
terms and the acceptance of high risk by contractors has had on the
ice levels of tenders.
pnlﬁsl;\i)ilspossibie to say in any hard and fast way that one procure;
ment route, as opposed to one type of contract versus arl*eother typgb?
contract, has more risk than another procurement route,‘ in Iali 905?'. e
circumstances. it will depend on the balance of the pro;ef:t s E){EO%’lt;}S‘
Figure 5.3 attemnpts to indicate where the baEanc.e of risk Ilgslu; er
each PAC, under each PAO. The balance of the eight IPAC wil ‘skc.)w
where risk, its avoidance and acceptance, i.aes. in relation to T{nn ing
about Building three groupings for risk avoidance have been given.

e
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o A client prefers to retain cantrol and theretore risk

Quite clearly under the “management” forms of contract the sk of price

and programme slippage remains fargely with a client. Under “traditiona)’

the balance of risk is probably over 50 per cent with a contracior, Under

design and build” the risk has moved predominantiy to a contracior,

s A client is prepared to share agreed risks
i this is a client’s decision the traditional Clump sum’) and management
methods alfow risk-sharing whereas “design and build is not stractured
to make this s appropriate.

* A client wishes to place {and pay fori the risk of cost and time slippage

‘Design and build” is ideal 0 meet these criteria.

Procurament
Assessment
Criteria {PAC)

Frocurement Arrangement Option (PAQ)

Design and build

Balance of risk

Traditionai

Balance of nsk

Management

Balance of risk

Clieat  :Contractorj Client : Contractor] Client ; Contractor
1. Programme ! : ¢ 2% 1 2 l N
(iming) DANAL DASNAA DANAN
$ N % 1 2V 4
2. Variation DANAN DDA INAANA
1 T4 4 4 1 g
3 Gamplexiy BANANANANA  PAARA
4. Product s : 2 ! : ¢ k ; ¢
(quality) AANAA PATAVAVAYA FATAVAVAYA
1 4 T4 4 1
5. Prics ADAAN * :
T 2% 1 2% 4 1
6. Comptiion NAAAL ADINAD IANAANA
1 Vo4 2% 1 2% 4
7. Managoment DAAAN ANINA INAANA
i : :
2 13 & 1 4 1
8. Accountabilty ABANA [AAANA NAANA
1t 4 2 4 3 4 1
9. sk (veral) DADAN DISADN. INAANA

Scale: units of 1 t0 5

Figure 5.3 Assessment of risk between the procurement routes
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Timing (programme)

Tiring Or programme i arguably the principal reason why the traditional
procurement route has lost some of its previous preeminence o procurement
by design and build or by the management roates. Since 1980 a number
of dlients, particularly those involved in large and therefore often prestigious
projects, perhaps with a profile known and seen by the public, have con-
centrated on procurement methods where an overall fast programme time
was high on the clienl’s priorities. Fxamples of such projects have been
air terminals, City of London office developments, shopping developments,
an international conference centre that needed to be completed on time
hecause it was required for a known date, when heads of state were to
attempt to advance the affairs of nations. The Olympic Games, the World
Cup or whatever cannot take place if assoctated construction is completed
too late. Programme (another word for timing) has often become predominant.

There are two aspects to programme and timing. One is completion
at the time, on the exact date, expected by the client when he enters
into discussions and then into contracts with his consultants and/or
contractors). The second aspect of timing is in the sense of early com-
pletion, that is, earlier than would otherwise be. The jargon of the era
in building calls early completion ‘fast track’, that is, completing a
project quicker than by traditional means. The NEDO building reports
Faster Building for Industry, 1983, and Faster building for Commerce,
1988, have repeatedly drawn conclusions that the majority of buildings
are constructed. foo stowly in the UK, in comparison both with over-
seas experience and also with the best examples in the UK where con-
struction projects have heen built quickly.

If overall programme time is crucial to a client he and/or his principal
adviser should be absolutely clear why this is so. The placing of programme
criteria very high, perhaps as the highest, in the client's priorities must
be valid and should not be as the result of an unchallenged client
assumiption or one which has simply arisen as the result of an undisciplined
client who could not make up his mind to proceed with the project
earlier. This may indeed be the case but it is wise to recognise it and
then to accept the position rather than take ‘fast track” as an immoveable,
unchatlengeable ‘given’ in the procurement criteria. Programme will
often, for whatever reason, be a priority for some clients but they should
appreciate, or if not they should have it explained to them, thal programme
very often has a premium both in price and quality of product.

The other aspect of programme is the degree of certainty or other-
wise under the different procurement routes, and therefore in consult-
ant and construction contracts, that will apply in each route. Certainty
of programme, that is, completion, is not guaranteed until a client’s
brief, followed by a scheme design, is completed and a construction

L,
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contract has been signed. Even then the exact contract conditions may
make completion to programme less certain than a client unfamiliar
with building may assume.

i programme Hming is regarded as ‘criicial’ the tollowing procure-
ment arrangement options (PAQ) will generally be appropriate, in the
following order:

(it design and build (probably by negotiation rather than by com-
petition, for a relatively simple building)

{(il) management contracting or construction management {the build-
ing needs to he of ample size and complexity in order to make
the relative extra price of this system worthwhile — henefits in
programme should be assessed in relation fo any exira price in
construction costs, principally by devoting more resources to
‘management’)

{iii} accelerated traditional (probably by negotiation, not usually by
competition although a two-stage tender may be appropriate)

{iv) design and manage, say by BOOT

(v} traditional (if all design is complete at tender stage and varia-
tions are not introduced thereafter — however the overall length
of programme time of sequential design and construction com-
bined probably cannot satisfy using this route when ‘crucial’
programme criteria exist).

The choice from the PAO will arise out of the exact circumstances
of the client and the project. Where programme timing is ‘crucial’,
considerations of design quality, price and maybe competition and price
certainty at the start of the job will have to come much lower in pro-
curement assessment criteria (PACH,

If timing is regarded as “important’, the tollowing PAQ will generally
be appropriate, In the following order:

{i) design and build (probably by negotiation rather than by com-
petition, for a relatively simple building)
{il) management contracting or construction management (comments
as above under ‘crucial)
(i} accelerated traditional (ditte)
{iv} design and manage
{v) traditional (ditto).

Where timing is ‘important,” considerations of price, quality and price
certainty will be lower in PAC.
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If timing is regarded as “not as important as other factors” the follow-
ing PAO will generally he appropriate, in the following order:

(i) traditional (the overall programme time for design and construc-
tion is generally fonger than in other procurement routes but most
of the other PAC can be met more easily by this route)

(it design and build (if programme time is not important afz{i client
brief/design difficulty/complexity of building are also not invelved,
the singie-point responsibility of design and build may become a
significant PAC).

Where timing is ‘relatively dnimportant’, price certainty, competition
and more certainty over responsibility and product quality can more
easily be achieved and the PAC for these weighted accordingly.

Controllable variation

“ariation’, or the newer, transatlantic term that has come into use,
‘change order’, is undoubtedly among the most emotionally charged
concepts in the construction industry. '

Much of life is subject to change of mind, rethinks, reappraisals and
so on but variations in building contracts very often praduce divisions
and conflict between client, consultants and contractors. This has led
to revisions to standard forms of contract in an attempt to maintain a
halance of risk and remedy within construction contracts between cli-
ents and contractors. It has also led to an industry of semina‘fs on
ascertainment of loss and expense settlements and to an army ot con-
struction contract consultants. The findings of the Latham Report were
that the industry was ‘too confrontational’, largely in my opinion re-
sulting from differing interpretations of the effect of ‘changes’, th.at is
from ‘variations’ introduced during design, and, much more serious,
during the construction phase.

New procurement routes have arisen in Jarge measure because of
these dissatisfactions, in an attempt to avoid the pain and displeasure
of reaction to ‘variations’, particularly when projects often cannot be
designed and tendered in such a way that variations can be avoided.

To understand the concept of ‘controllable variation’ it is worth under-
standing the need for variation, controlled or uncontrolled, at all. Why,
for instance, if the RIBA Plan of Work is followed reasonably strictly
do variations occur? Leaving aside design and build, management and
fast-track procurement routes in general, why do variations occur on
projects, particularly during the construction stages, when the theory
of the design process is that by tender stage design should.usuaﬁiy be
complete? It is necessary to understand the nature of the design process
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and to see why “variations’ should occur and then to understand the
impartance, if at all, 1o the client of being able to introduce variations.

The RIBA Plan of Work is very well-known in the construction in-
dustry but it is probably true to say that it is followed steictly only on
the minority of projects, even on those following the traditional pro-
curement route. The RIBA Plan of Work is a seguential progression
thraugh the stages of design and construction of a building project. 1t
assumes the client appoints an architect and that the project passes
through the ‘inception’ and “feasibility’ stages, proceeds through levels
of increasing detail in ‘outline proposals’, ‘scheme design’, and then
into ‘detait design’, ‘production information’ and ‘hills of quantities’,
‘tender action” and then the stages of construction and completion on
site. 1t is an iteralive process (not one of sequential movement) of 20-
ing through cycles, and sometimes around in circles, along paths of
progressively increasing detail that are necessary in order to move from
broad concept to detailed design reality.

the theory is that at tender stage ‘all information is compdete in
sufficient detail to enable a contractor o prepare a tender’. The practice,
rather than the theory, is that the information is indeed quite often in
sufficient detail to enable a contractor to prepare a tender but is that
information sufficient to enable construction to be carried out without the
supply, at the right time, of significant other information to the contractor?

The theory of the standard forms of building contract for traditional
contracting is that the building has been fully designed (this is also the
fundamental philosophy and thrust behind the recent introduction of
Coordindted Project Information, the Standard Method of Measurement
of Building Works, Seventh Edition, the Common Arrangement of Work
Sections for Building Works, and supporting Codes of Procedures for
Production Drawings and Project Specification, and Code of Practice
for Measurement),

Variations, controlfable or not, may have to occur if the tender/con-
tract information is insufficient/incorrect. Contract information may have
to be modified by the issue of variations arising principally from the
design team, although the variations may in some instances lead back
to the client’s own earlier inability to have resolved some of the issues
that, once resolved, result in variations. The other major source of variation
is change introduced solely by the client once the building is on site.
It may be that invention or the latest technology requires madification
of an industrial or commercial process and the huilding for that pro-
cess must therefore be modified from that which the contractor has
contracted to build,

With all the goodwill, or otherwise, of dedicated and less dedicated
clients and consultants it has been the author’s experience, over many
years, that a very small proportion of new construction, let alone al-
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teration works, is tendered and built without a signifi(:ﬁmg mlmﬁher (.J§
variations. it is a fact. it may or may not be z‘egrett‘ai:}ie, it causes em{)
tion to be generated, extensions to the conifact tm?e for t‘he effect (?t
variations to be sought, to be accepted or z’e]e.}c'zed 1r} varying (ieg_gr?,es,
claims for losses and expenses incurred in Cl'dl%ﬂ(?d dtsiuz‘ba@:e of con-
struction programmes to be made, accepted,‘regected,‘ ar'bttra[ed, I{t.if
gated and s0 on -~ a minor confrontational mdusi{y. in itself, ii'ien(.,e
r;l(')ves by Latham to have ‘fast-track adjudication’, which has now bheen
piven statutory backing. . - -

Some clients have tried to conirol the design process to aAvm(i un-
necessary variations. Significant public clients, used to busidmg_; regu-
farly, such as the PSA and Departmg}t of Health,. hafi their owz;
equivalents of the RIBA Plan of Work. _i%"se PSA had its _f lan ()f’ Wor
and the Department of iHealth its Capricode system. With the ;mp'i@
mentation of such systems, in some instances the concept of a cgri_:ﬁ-
cate of readiness to proceed 1o tender’ has been introduced as a discipline
on the design team. The certificate of readiness is a statement by ‘ihe
design team that their design is in fact compietc:e an‘d no s:_gmfic,a{jt
variations will arise due to incomplete tender des;gn. information, thgz
will require a variation to the contract to be issued in order to obtain

o m('uired (‘,OﬂSfrUCiiOﬁ.
th‘(ion!tmiiable variation’ is perhaps therefore the key rather ‘thi:m nu-
merous variations. {t is fruitless to continue to expect a \'/aﬂatto?qless
contract and the traditional procurement route has rec?gmsed this (a}
by having such a significant number of contract condataf)fas thai’ pro-
vide for the Issue and valuation of variations within a traditional, _ia'Jmp
sum contract’, (b) by including within the contract conditions provisions
for dealing with disturbance of a building programme gnd (c) by intro-
ducing forms such as the JCT Standard Form with approximate quantities.
Furihér, some clients, aided by some of the major COﬂtraCi()fS: k_now-
ing that variations will occur, have sought to avoid the uncertainties of
the result of introducing them by using a management prf)curemgnt
route. Alternatively they have tried to avoid ‘designer-inspired varia-
tions” by using the design and build categories of procurement.

The client should be aware and be advised of the effect of uncon-
trolled variation, particularly during the construction stage. Variations
emanating from the client (not those that are the regrettable result 0{
incomplete design and specification by consultant-s at tend_er ste_age} mest
be assessed and the effect of them drawn to his attention, including
taking into account the probable effect on programme, pledUCi“ and
price. Advice from consultants and contractors should be ohta'med before
variations are introduced. This is the correct way to consider and to
introduce variations of any significance, in a controlled way.
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Ifa client is unable to fix his bried and he has a requirement for

‘controllable varfations” high on his fist of priorities the foitowing pro-
curement arrangement options (FAQF will generally be appropriate. in
the following order:

(i} management (the very flexibility of the management route al-
fows variations fo be introduced within a framework of fess cer-
tain contractual conditions)

traditional {well-known rules are contained in most contracts for

ways of dealing with the possible effects on programme time

and the possible price effects of introducing variations, but un-
certainties remain of knowing, in advance, the exact effects of
significant variations)

(iii} design and build (because of the single-point responsibility con-
tract the client may be less able to know or to negotiate effec-
tively on the programme, price and quality effect claimed for
the introduction of a variation}

{ivy design and manage (as above).

{ii

o

[t is emphasised that variations very often putl in the opposite direc-
tion to the PAC of programme and early completion. They alse often
can disrupt the normal progress of construction events and can cause
the quality of the finished building o suffer.

if controllable variation is ‘definitely not’ expected on a project the
following PAO will generally be appropriate, in the following order:

{iy design and build or design and manage (taking into account other
PAC, particularly those of complexity and quality)

(i) traditional sequential (this route is after afi what the traditional
system is supposed to be about — full pre-design, no variations,
PAC of timing and responsibility may be relevant and affect the
choice or otherwise of this system).

Complexity

Complexity is important in deciding procurement because simple con-
struction may best be purchased one way and complex design and
construction another way. The complexity of the function of the build-
ing, that is, what goes on in the building, is not necessarily significant
but the complexity of the construction itself and of the environmental
services of the building are usually significant.

Construction can be divided broadly into two types. Division can be
made, first, into buildings principally involving people such as houses,
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offices, shops, hospitals, some factories and warehouses, and, second,
into those buildings required for industrial processes such as chemical
plants, car-making plants and the like. Buildings for industrial/commer-
cial processes may require to house some people within rhnzm but building
function and its processes are the major determinants of the construc-
tion and environmental services of such buildings.

In our present society the farge majority of buildings erected are for
use by people rather than simply to house processes. Having said that,
the increase of automation, information technofogy, robotics and sa on
constanily affect the balance between people’s involvement and the
attention that should be given to technology and machinery. The ma-
jority of buildings required are still relatively technically simple and
require only simple envirorunental services. This is thg case with much
housing, offices, simple warehousing, small retail units and local h(.)S”
pitals and the like. However, some offices (those for instance W't.h
computer facilities and financial dealing 'desks”), more complex hosps»
tals, clinics, enclosed shopping facilities, department stores and similar
structures will require a high level of environmental servicing. Also,
pethaps because of the size and visual impact of these structures on
the awareness of the community, their design and construction will
probably also be complex. To help in this area, ’environme_ntal impact
analysis’ is a relatively new skill that is used to evaluate, in advance,
the probable effect of major new projects on the environment.

Buildings for industrial/commercial processes may need to be tgc%%
nically advanced, truly ‘high-tech’ for such processes as electronics,
‘micro-chip’ production and pharmaceuticals. The building shell may
need only be a relatively simple envelope but sophisticated environ-
mental services, humidity control, air filtration and specialist electrical
standards may be required.

Complexity as a PAC is not therefore something that can be general-
ised by building type - it requires to be assessed and it should become

apparent early in the project’s life.

If the building (as distinct from what goes into it) needs to be ‘tech-
nically advanced and/or highly serviced": ‘
Any of the procurement routes may be considered, except perhaps des:gn
and build, in conjunction with other PAC. Aesthetic requirements will
help in deciding between traditional and design and manage procure-
ment, programme criteria between traditional and management pro-
curement, Design and build is unlikely to be appropriate for c:o_mpﬁex
solutions, except perhaps in specialised sectors of building for indus-
try. It is more likely that design and manage rather than desxgn'and
build will be appropriate where complexity may involve a relatively
long design period with client involvement throughout.

P
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If complexity is only ‘moderately present”
Any of the procurement routes may be considered, in conjunction with
other PAC.

if the building is not complex:
In this case design and build should be considered. It will provide
single-point responsibility and may have other benefits. Other PAC will
probably then determine the final procurement choice,

Quality level

Quality is a subjective value but it need not always remain so. It is
accepted that quality for one person is not necessarily the same as for
anather and for this reason specification of quality and setting a speci-
fication level is attempted. Ultimate, visual, external quality of archi-
tecture and building was thrust into the national consciousness and
debate by the Prince of Wales during the period 1987-9. The Prince
stated his ten ‘principles of design’, some of which deal with quality,
in A Vision of Britain, 1988. It is not appropriate or necessary o com-
ment here on the detail of his views. The debate on design has been
useful because it has caused architects, developers, pianners, buildings
themselves, the built environment (in the clumsy vernacular), even so-
ciety itself, to be more carefully thought about. Hopefully, this will
remain so always. Buildings are generally too big, too costly and too
fong-lasting to be thrown up or cast down lightly. Now that proceeds
of the National Lottery are going to the Arts Council and the Sports
Council architecture is again entering the national debate.

If quality is, and perhaps must remain, largely subjective, quality
tevel can hopefully be looked at by more objective standards‘t)uality
tevel may be divided into two parts - quality of the materials and
workmanship and quality of the design concepl. The quality level of
the materials and workmanship is discussed first.

At present the finished standard and quality level of buildings in the
industry generally is often poor regardless of the procurement route
adopted. In my meetings with the Construction Round Table (CRD) |
discussed ‘quality of product’. The CRT is committed to making signifi-
cant improvements to the performance of the construction industry,
including quality of the finished product. Members of CRT include
companies such as British Airports Authority and Marks and Spencer,
both committed to quality in their own businesses. Among the CRT
aims of continuous improvement in quality level is to achieve in build-
ing a standard of a production item that is not a prototype.

In any procurement system the quality level, that is, the quality of
the product, what is called in construction terms the specification level
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of materials and workmanship that is to be provided for the price to be
naid, should be ascertainable and should be capable of judgement in
advanced The quality level of the product offered should then be capa-
e of being checked with the built product that has been provided. In
discussing any procurement system it is unaccepiahle to say that one
method will or will not give a better or poorer guality level as such
than another system.

As stated above quality is subjective but quality fevels can be made
objective by specification and the specification can then be checked.
Consistent with other constraints of programme and price a quality
level should be set and it should be provided - otherwise offer and
acceptance and the contract conditions have not been met,

in Thinking about Building three grades of quality level have been
given — ‘basic competence’, ‘wood but not special’” and ‘prestige’. Be-
cause TAB of necessity uses brevity and shorthand it cannot properly
convey the large, subtle ranges that exist hetween ‘hasic’, ‘good’ and
‘prestige’. Perhaps for this reason the matching of quality level, that s,
specification fevel, with procurement routes is not too fruitful, bearing
in mind the earlier comments, Many prejudices exist, for instance that
design and build inherently cannot provide a quality level equal to
that obtainable with traditional or management procurement. The sug-
gestion of TAB is that if you want ‘hasic competence’, design and build
will give it — it should certainly be understood that the other systems
also will, all too readily, provide ‘basic competence’. Likewise the sug-
gestion is made in TAB that design and- build cannot easily give you
‘prestige’, but that ‘good but not special’ is obtainable with any pro-
curement system. Before leaving this point it is emphasised that qual-
ity, referring to specification of materials and workmanship, should be
attainable to whichever level is reguired if (a) the contract specifica-
tion is sufficiently detailed and (b} mechanisms and procedures of in-
spection are adequate to ensure that the product supplied is equal to
the specification tendered. The fact that too many design and build,
traditional and management contracts have instances of poor materials
and workmanship is not inherently because of the system used — it is
the result of its poor operation and lack of monitoring.

The second aspect of ‘quality level’, namely the quality level of the
design concept and/or of the design detail, is much more difficult and,
some may say, is linked very closely to the qualily level of specifica-
tion. It is sometimes so but it has already been demonstrated there is a
difference. Quality level of design begins to combine subjective and
objective criteria. It should be relatively easy to assess the quality level
of design that is provided under the procurement systems for relatively
objective design matters such as function and economy. |t is not so
easy to assess relatively subjective design matters of form, commaodity
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and delight. Quatlity then becomes opinion and so easily becomes de-
batable. ' -

Be{om leaving quality level, in relation to design quality, it is gener-
ﬁ_al[y likely that the procurement routes given below will be ap;‘)r(}“priat(f
for the levels indicated in TAB.

For *basic competence” and “good but not special”:
All procurement routes will be appropriate.

For ‘prestige’ quality:

It is m()gt‘ likely that only traditional and management procurement
can provide prestige quality. This is simply because for ‘prestige’ (for
example, the National Theatre, the Llovds building in the City [Ho
Ngtional Gallery, the Westminster Conference Centre and so (m} the
briefing process, that is, the period spent agreeing the fuz\ction-
the exgct space standards and the interrelation of spaces, must Envo‘lve;
the client in decisions on detatling of design and specification. It is
most unlikely that this process can be obtained in the UK outsi.de 0;‘
the present arrangements of separate, private architectural and (tonsui—
tancy practice and separate contractors. ‘Prestige’ designers require a
challenge that is currently only available to them, su‘fﬁciently often
and in sufficient variety, by practising outside the ties of sole patron-
age or employment from a construction company. Architecture of the
highest guality in the UK has only been produced that way in receni
vears. The future may prove otherwise but there are few signs at present
of this coming about. S

Price certainty

Price certainty is often a critical PAC.

Before the current range of procurement oplions became available
the tr_aditionai route, if operated properly, would generally provide pricé
certainty at the point of letting a construction contract. If design had
actually been completed, then a tender based on that design should
tl"lerefore have given a good indication of the final contract price, pro-
vided variation was not introduced during the construction pezioéﬁ n-
flation during the construction period would either have been inrlu.ded
in the contract sum or otherwise adequately aliowed for. ‘

‘Price’ and ‘certainty’ need definition.

‘Price’ should be taken to mean the total constructional costs of design
fees,‘ cqnstmctéon contracts, financing costs and client management/
monitoring costs.

.Pr.ice as defined can mean that a construction contract worth £10
mitlion can, in addition, often generate design costs, cost consultancy

Choosing the Roule 97

and site i|1S;1)@{tti()nﬁ‘su;}eyvis‘,ion costs of 15 10 20 per cent, financing
casts of 5 to 15 per cent (depending on the programime time and on
interest rates throughout the design and construction phasesy and di-
cect chient costs of perhaps 1 to 3 per cont. So £10 mitlion of con-
struction contract value means perhaps £13 milhion of price, that is
cost expenditure to the client. In addition to this there may be a devel-
oper’s margin, associated agency advice, land costs, land purchase and
cales costs and other related expenses.

‘Certainty’ should be taken to mean relative assurance, within de-
fined parameters of time and money budgeting, to a factor of say plus
or minus 10 per cent at the start of construction provided a scheme
design and principal detailed design is complete. H this is not the case
a plus or minus factor of between 10 and 20 per cent may be in-
volved, depending on the project circumstances.

Certainty, in everyday life, is often iust that - yes
cia! enterprise certainty, meaning absolute assuredness, is sefdom possible
when taiking of price, especially over the period of time that is in-
volved in designing and constructing buildings. During say a three-
year period many market forces, tender prices, interesi rates, general
inflation rates and related factors may change significantly such that
price certainty must remain a relative term.

Price certainty will change, in the degree to which it is certain, dur-
ing the life of a project. In the early stages the plus or minus factor
will be greater and, as detailed development of the project continues,
the risk factor included in the price certainty should become smaller.
Figure 5.4 illustrates this change.

Before a procurement route is chosen discussions with a client should

establish:

or no. In commer-

« how critical price certainty is to him

o what degree of risk can/should be allowed within that certainty

e how the client will want andfor need to monitor and adapt the
process of design and construction if forecasts of price certainty

are found not to be achievable.

As often with procurement decisions, other PAC such as programme
and competition may influence the degree to which price certainty can
be achieved. Because by far the major cost of building is onily commit-
ted at the construction stage, price certainty is generally reviewed most
carefully just before the decision lo enter into a construction contract
is taken. Whilst design, cost consultancy fees, and financing/client staffing
costs may have incurred say 5 to 10 per cent of a construction contract
value up to the date of receiving a traditional tender, the risk factor in
the price certainty should then be confirmed or nat at that stage.
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Figure 5.4 Change in price certainty during the life of a project

‘Dsfa‘erent procurement routes wiil each produce different price cer-
tainty or uncertainty factors, at different stages of project commitment

In Thinking about Building, price certainty is considered in answer
to thg guestion ‘do you need to have a firm price for the project cor;v
?tructxon before you can commit it to proceed? Categories of 'ves' and
a target p!us or minus will do” are given. Ut is emphasised again that
brice certainty is a relative, sliding-scale concept and with that in mind
the following PAO will be appropriate, in the following order:

(i} Design and build

A deslign and build contract if correctly detailed and specified should
establish a high level of price certainty. Changes due to design devel-
opment should not normally be a risk 1o the client {this may be a
factor: present in traditional, separate design consultancy commissions)
if a smgfe—siagé tender is appropriate for the appointment of a design'
ar?d build contractor perhaps very few costs may be involved for. the
client, othe‘r than costs of preparing his ‘employer’s requirements’, until
a constru.cucm contract is signed. If a two-stage tender is appro;;riate
some design costs may need to be paid to a design and build contrac:
tor, in gddition to costs of preparing the ‘employer’s requirements’ and
evaluating first-stage tenders, if the client does not enter into contract.
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Variations of design and build such as develop and construct should
provide a similar degree of price certainty, perhaps more so than that
obtained from design and build tendering.

{iiy Design and management

Likewise this route should provide a high fevel of price certainty when
operated say as a BOOT or PFI operation. 1 however client changes
are introduced control of end price will become more difficult to achieve
than with other routes. These systems cannol offer a high degree of
price certainty unless the contractor offering design and manage has
moved to become, at tender stage, the equivalent of a design and build
contractor. Consultant design and management usuaily also cannot of-
fer price certainty to the same degree.

dit} Traditional/sequential

if design is completed by tender stage the construction contract should
establish a high level of price certainty, leaving only perhaps fluctua-
Hions in labour and materials uncertain. This uncertainty should not be
sigaificant. Uncertainty over price does exist during the period from
the feasibility/first-estimate stage until those essentially early-day budget
costs have heen confirmed by construction tenders. Costs necessarily
incurred in consultancy fees are a risk in the traditional system. Price
certainty is not always achieved in practice but that is generally due to
entering into a construction contract when the design is not in reality
“firm’. Therefore significant variations are issued in order to achieve
the required product and the contract price is often exceeded by the
final account price.

fiv) Traditional/accelerated

The reason this route is chosen will principally be one of the overall
programme time and design will not be so advanced under this route,
therefore the degree of price certainty must be less. Even though ap-
proximate quantities, two-stage tendering and so on have become very
commonly used the price certainty at contract stage must be less than
obtainable with a full design contract. Prime cost contracts will be
similarly even more uncertain at contract stage.

fv) Management contracting

it has been suggested (not least in Thinking about Building) that the
management contracting systermn can offer price certainly. Management
contracts do not offer price certainty because, at the time of contract,
of necessity the exact nature and detail of the project are generally not
established. Management is arguably a derivation of a form of prime
cost contract and price certainty must be seen in this context. The
device of a ‘guaranteed maximum price’ is sometimes offered, sometimes
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used, but it is only possible 1o oblain price certainty if the maximum
heing guaranteed is high enough, in effect to contain a target figure
that includes sufficient contingency. A maximum guaranteed price concept
is not often possible to obtain before the time when a construction
contract needs to be signed.

i) Construction management

This route will be, similarly to that of management coniracting, unable
to offer price certainty o a high degree because at contract commit-
ment stage the total design is unknown. Thinking about Building agrees
with this, putting price certainty into the category of ‘a target cost plus
or minus will do’,

Competition

Competition in building procurement is involved at every stage in the
process. Building designers are now used to competing on quality of
service, reputation and invariably fees. Building constructors have al-
ways been used to competing on price. The myriad of specialists and
subcontractors ensure that competition is always available if desired.

Fair, comparable competition is an important constituent of compe-
tittion in the UK. Codes of procedure for selection and appointment of
contractors, using competition, are published by the National Joint
Consuitative Committee for Building and contain sound, practical ad-
vice on good practice. Competition on price is an important factor that
should always be seen among the other criteria for competition.

Before a pracurement route is chosen, discussions with the client
should establish:

* how critical competition is to him

» what degree of competition for design, management and construction
will be involved - competition for just one, two or all of these?

* how competition can be arranged consistent with other PAC.

Programme and possibly quality level and complexity of building
involved may be the PAC that will restrict the amount of competition
achievable.

A number of public clients will have standing orders, for reasons of
satisfying public accountability, than often require them to obtain com-
petitive tenders. Private clients mostly require competition for obvious
commercial reasons.

Competition can be obtained using the following PAO:
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(i) Traditional 7 7 )
n most circumstances, after the time and det
into producing full design tender documents, sel

ders are the logical outcome.

ail that witl have gone
ective competitive ten-

(i) Design and build . o
Either one- or two-stage design and build will, if time

Jogically to seiective competitive tenders,

aliows, lead

(i) Develop and construct o m
In develop and construct a consultant develops the scope design fur

ther, usually before competitive tenders are obtained.

{ivl Design and manage ‘ .
This route will, similarly to the management route, demonstrate com

petition for the construction works.

{v) Management . | _ )
Fither management contracting or construction management involve and

demonstrate price competition for appointing both the manga;f,eme!r:t
organisation, as well as the warks contractors that carty out ;-1,6’ p{ac -
ages of work. This system clearly demonstrates, for the df:seg,n fea[:a
and client to see, competition for around 80 to 85 per cent ol the

consiryction contract Cosi.

if programme time or perhaps camplexity are on balance more im-
portant PAC, the following PAQO may stifl introduce some compelition:

(i) accelerated/traditional, perhaps with two-stage tendering and ne-

iati ond stage
gotiation on the secon _ o
(i) two-stage design and huild with negotiation on the second stage.

Management

in Thinking about Building (1985 ed?tion) ’managgm‘e.nt’r an;:Eh’ae(:in::utr:é-3
ability’” were combined in essence mto jResponsnb:hty, althoug f
same intent was there, namely, can a client manage separate gonsu -
tancies and contractors as opposed to managing one compa?y. Man-
agement responsibility has become a most mportﬁmt‘PAC oir mam;
clients and is discussed further in Chapter 6. The rise in popu'arttynod
design and buaild is principally because management of des:gn_ ?

construction is not divided in this prc)f:urerr_went route after the brieting
stage, and sometimes not hefore briefing efther.

A client may need fewer management resources if the number of

frompmen:
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companies working for him are fewer and, provided his consultancy

and/or contract agreements are sound, respansibility concentrated in

tewer places should be easier 1o manage and direct.
Accountability

If a client wants one organisation 0 be responsible apd accountable
for both design and construction then design and build pracurement is
the maost appropriate. The limitations imposed on this route by other
PAC have already been explored. [Jesign and manage would similarly
apply.

tf a client wants to use his own team of consultants and contractors
and can recognise, manage and accept the division of responsihifities
so created the traditional and management routes will be appropriate.

How the procurement decision is made

As stated earlier in this chapter, il is sometimes useful, for other than
the most simple procurement decisions, that a formal systermn of assess-
ment is employed, perhaps using a numerical marking or assessment
system. The BRT Thinking about Building does have a malrix system
{reproduced as Figure 5.2 earlier in this chapter), without any numeri-
cal marking. Little other published information is available on a for-
malised approach to marking PAC.

Examples of a numerical marking system are contained in Building
Procurement Systems, the Chartered Institute of Building, 1990, and
also in an article called “Which procurement systerm? Towards a uni-
versal procurement selection technique’, Construction Management and
Economics, £ & F. Spon Ltd. R.M. Skitmore and D.E. Marsden, 1988.
This fast takes the NEDO PAC and applies weighted rankings to them.
By statistical methods, it claims an advance first in accemmoda{ing
disparate views of a panel assessing PAC and second in allowing for
the interdependence of PAC,

A further example of a procurement assessment is that developed by
the RICS in conjunction with the University of Salford in research funded
by the Alvey Directorate. This work resufted in production of the ‘Elsie’
expert system (‘Eisie’ being derived from ‘LC’ meaning ‘fead consult-
ant’y. One of the four modules in this system {currently heing marketed
under the name ‘Imaginor’) is a procurement module. The objective of
this module is to advise rapidly on the suitability of different procure-
ment routes and to identify a general procurement path that may best
suit a client and his team. At present it is suitable only for considering
most new building types and it is limited to traditional, two-stage tra-
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ditional, management/construction management and contractor design
and build.

It does not consider detailed contractual arrangements and looks at
PAQ) according to potential for an early start of construction and the
extent to which a contractor is to be involved in design and the extent
to which a specialist management function is required. ‘Elsie’ is a weicome
innovation and a worthwhile electronic atd in the area of procurement
assessment.

The NEDO report Faster Building for Commerce contains an appen-
dix (called an ‘epilogue’} entitled ‘Dial yvour construction time’. This
consists of two dials that atterpt, very broadly, to allow calculation of
construction time based on estimated value of the project, type of use
of the building, whether it is to be purpose-built or specufative and
whether it is a new construction or renovation. The NEDO ‘dials’ do
not give guidance on a procurement rowte but they are of interest in
helping with the assessment of construction periods.

The RICS publication The Procurement Guide gives advice, under
section 4, on selecting a procurement strategy in relation to ‘Time’,
‘Design/Performance’, ‘Cost” and ‘Analysis’. These give a checklist by
asking questions to establish the priorities of a client, along the lines
of advice given in this chapter.

in practice a decision on which PAQO to choose is often taken by a
client, particularly if he is experienced in procurement, perhaps with
advice from his principal source of external advice, sometimes at a
quite early stage in a project. How the client came to be talking to his
‘principal adviser’, how the consultant or contractor became influential
to the client in order to advise him, which discipline the adviser rep-
resents and so on is another matter. As stated in Chapter 2, the 1988
NEDO report Faster Building for Commerce recommends that advice
from an ‘independent customer representative’ be made available from
professional and trade bodies and this is an area where impartial ad-
vice from informed advisers is long overdue.

it is emphasised again that discussion of which PAO to choose needs
to take place quite early in the life of a project hecause, as shown in
Chapter 2, choices of consultants and/or contractors and the roles they
each will need to play are affected by the PAQ. The sequence of early
decision is likely to be as follows:

s establishment of the market research and economic need to build.
Very broad financial evaluations are needed to establish the worth
or otherwise of proceeding with a project in more detail

s ostablishment of the likely quality, programme and price of the

huilding product
» establishment of priorities and rationalisation in rank order of
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o building product — technical complexity and quality of

construction

» building programme - timing and flexibility

« building price - degree of price certainty and competition
e agreement of degree of complexity for assessing the PAC leading

to a choice of PAO
e choice of PAQ
e decision on consultant/contractor mix.
The case studies in Chapter 7 iltustrate how decisions on procure-
ment have been made in practice.

Summary
Before choosing a procurement route:

e all procurement assessment criteria (PAC) should be explored

e a priority listing should be made, principally to establish a bal-
ance between product quality, programme and price

s a formal assessment system may be appropriate

e it may be useful to place the procurement arrangement oplions
(PACH in rank order, for project record purposes

e organisations capable of carrying out the PAO that has been cho-
sen should be known to be available to the client at the time that
he requires them in order to satisfy the PAO chosen.

6 Contracts and Conditions

Introduction

This chapter deals with conditions of engagement for consultants, con-
struction contracts, tendering requirements and procedures and related
matters, referring where appropriale (o other publications, standard forms
of building contract and NJCC procedures for tendering, each of which
cover more extensively the detail of the topics.

The influence of Latham

The Latham Report made fundamental recommendations on contracts
for both consultants and contractors. In a comment On construction
contracts Latham stated that ‘endlessly refining existing conditions of
contract will not solve adversarial problems’. He proposed instead that
the contract drafting hadies, the jaint Contracts Tribunal 4CT) and the
Conditions of Contract Standing Joint Committee (CCSJC) should coor-
dinate their work and consider merger into a National Construction
Contracts Committee, drafting any new contract around the NEC form.
He recommended that effective reform of contracts should take into
account a set of basic principles and be part of a family of interlocking
documents (which the NEC has already attempted to do). The principles
he recommended that a contract should contain included:

a specific duty of parties to deal fairly

o firm duties of teamwork with shared financial motivation to pursue
thase objectives

e an integrated set of documents that defines the roles and duties of
all involved, suitable for all types of project and for any procure-
ment route

e contracts to be written in comprehensible language, with guidance
notes

» separation of roles for contract administrator, designer, project man-
ager and adjudicator

« choice of allocation of risks, decided as appropriate on each project

and allocated to the party best able to manage, estimate and carry

the risk

-
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« taking steps to avoid changes to pre-planned work

« facility for pricing variations, when they do occur, in advance with
provision for adjudication I agreement cannot be reached

e interim payments by payment schedules which carry through 1o
subcontract payments

s short periods for interim payments with interest due for late payrment

¢ secure trust funds for paymert

e dispute resolution in first case by adjudication, fitigation and arbi-
tration only to be available after project completion

» mobilisation payments {or off-site activities

e incentives for exceptional performance.

Latham suggested that the New Engineering Contract afready con-
tained most of these principles and he recommended that the industry
move, over about four years, to use this contract for the majority of
construction {that is, building and construction) projects,

Progress so far on the Latham recommendations for contract reap-
praisals has been slow. A few parts of the industry have taken to the
proposed use of the NEC whilst other parts have decided to continue
with the use and modification of more established contracts, both for
construction and for professional services. The NEC has renamed its
contract the NEC Engineering and Construction Contract (ECC) and with
it is a contract for subcontracts (FCS), both reissued at the end of 1995,
Some clients state their intention to use this and because of its ‘new
arrival’ 1 have discussed its broad framework in more detail later. The
Ministry of Defence is reported to be intending to adapt its existing
contract forms rather than adopt use of the NEC. The Construction
Industry Council (CIC) has produced its own pan-professional services
contract. The NEC professional services contract has received mixed
comments. Each professional institution currently publishes its own
contract and recormmends it for use by its members and their clients.
The JCT and the CCSJC do not appear to be moving to form a joint
body or to recast their contracts around the framework of the ECC.

The Construction Round Table has stated that its members {that in-
clude Amec Construction, BAA, Constructors’ Liaison Group, Marks and
Spencer, Alfred McAlpine, McDonald's Restaurants Limited} have the
intention of committing themselves to ‘fair construction contracts’ and
will give effect 1o principles that:

* deal fairly with those with whom they contract

* further working together and seek to adopt ‘win-win’ solutions to
problems as they arise

* move towards the use of an integrated and compatible family of
contracts which:
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« are suitable for the full range of types of construction con-
tracts and procurement routes
» are wrillen in easy to understand language
o clearly define the roles and duties of everybody who contrib-
utes to the project
s allocate risks between the parties rationally so that each risk is
taken on by the party that s best able to assess, carry and manage it
e« minimise changes to the planned works
« base interim payments on agreed schedules of payments, milestones
or activities
« make the periad for interim payments as short as possible
make late payment subject to interest
provide rewards for exceptionally good performance
minimise risk of dispute and provide for competent third-party reso-
lution of disputes
» look to those with whom their clients contract to discuss any case
where these principles have not heen adopted
+ commit all staff involved in construction to adopt these principles.

In essence these are very similar to the ‘Latham principles’,

! have discussed the appropriate standard contracts in more detail
helow, in relation to each form of procurement, but because the ECC
contract is new and lays claim to be appropriate for all methods of
procurement, | have given general details of it here, as follows. )
-The NEC documents are published as a ‘family’ or ‘suite’ of forms

‘within the following framework. The contract has:

+ core clauses

e main option clauses
secandary option clauses
Schedules of Cost Components
Contract Data Formats.

* B &

It is claimed that the ECC structure gives flexibility {the contract is
held to be suitable for all types of procurement}, clarity and simplicity
(it is written in ordinary language — some lawyers have questioned this
approach, suggesting that ‘legal clarity’ has not been achieved by writing
in ‘everyday clarity’} and a stimulus to good management of a project.

The options for construction procurement are categorised as:

Option A — priced contract with activity schedule
QOption B - priced contract with bills of quantifies
Option C — target contract with activity schedule

Option D — target contract with hills of quantities
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Ontion F - cost-reimbursable contract
Option F - management contract,

Parties to the contract are the ‘employer” amd the “contractor’ and roles
within the contract are “project manager’, “supervisor’ and ‘adjudicator’.
These are provisions for ‘subcontractors’.

Confracts

in arder for a cliemt or a principal adviser on procurement methods to
make a decision, even a decision of the broadest principte, on a pro-
curement path it is advisable for him to know the salient provisions of
contracts for professional services as wel as those of contracts for con-
struction. It is interesting to note that the client when contracting with
a builder generally becomes the employer and enters into a building
contract. When the client contracts with a consulant he quite often
remains the client and enters into a contract, called for instance an
appointment, an agreement or conditions of engagement. In principle
there is no difference — ‘contracts’, ‘appointments’, ‘agreements’ and
‘conditions’ are all contracts. Like perhaps marriage, ‘conditions of
engagement’ should be seen as a contract and should not be seen as
rules for engagement, that is, as a term used for adversarial actions, in
for instance military or naval engagements.

Although contracts for building and contracts for professional ser-
vices are different in purpose they should essentially be complemen-
tary. The fact that they are not always so is part of the historical lack
of coordination and consistency of contracts. Both within and between
the various professional services contracts, and in turn between those
professional services contracts and the range of building contracts there
is lack of consistency and coordination. The wording of a building
contract can condition the status and authority of a professional act-
ing within that building contract, although the professional is not employed
by the building contractor, and the client’s contract{s) with his
professional(s) should recognise this. The actions required of a professional
by a building client, for instance during the pre-construction stages of
a project, may also be influenced by the procurement route to be adopted
and therefore by the responsibilities taken on by the contractor. Naturally
contracts for professional services provided to a construction contractor
may be somewhat different again.
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Contracts for professional services

Contracts for design consultancy and cost consultancy SeIVices are most
important for building clients and for this reason maore attention is now
peing paid to them. As market competition for ('(msuitancy_ SCrVices
has increased, including competition on fees, the services offered and
the contract conditions for provision of those services have both come
under review. Whereas al one time it was commonplace for a pro-
fessional institution/institute’s conditions of engagement, together with
their scale of fees, to be offered and accepted, both of these have now
often become matters for discussion, for negotiation, amendment and
competition.

Architects, engineers, quantity surveyors and project managers are
the principal professionals that will be involved in providing profr;s—
sional advice in the process of building design and construction, n-
cluding perhaps advice on building procurement. it is becoming quite’
common for some of the larger clients to have their own conditions of
engagement, that is, a contract, for appointing butlding professional;
Ii is also now not uncommon for major consultancies to have their
own conditions,

A draft of a consultant’s agreement, common to all building consult-
ants, has been produced by the Joint Contracts Tribunal. At the date of
this edition, consultation on this is beginning throughout industry

bodies.
Professional design and cost consultancy contracts

if a contract for professional services is not drawn up espec‘igiky be-
tween a client and a consultant the following ‘standard’ conditions are
the usual contracts used for the employment of the principal profes-

sionals by a client:

e architect - Standard Form of Agreement for the Appointment of an
Architect, published by the Royal [nstitution of British Architects
{(RIBA} ‘

« consulting engineer — ACE Conditions of Engagement, published
by the Association of Consulting Engineers (ACE) B

e quantity surveyor — Form of Agreement and Standard Conditions
of engagement for the appointment of a quantity surveyor, pub-
lished by the Royal Institution of Chartered Surveyors (REC_S)

e project manager - Memorandum of Agreement between Client and
Project Manager and Conditions of Engagement, issued‘ b)‘/ the RICS
and the Project Management Diploma Holders Association of the
RICS. Alternatively the International General Rules and Model Form
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of Agreement {for Project Managemont, produced and issued by
the Inlernational Federation of Consulting Fngineers IFIDIC), is often
used as a basis for project management consultancy

* pan-professional services - issued as part of the NEC family of
documents for use by any professional

= professional services contract — prepared by the Construction in-
dustry Council. This contract, designed to be used by any building
consultant, was prepared by the 'Harmonisation of Conditions af
Engagement Steering Group’ of CIC and at the time of preparing
this edition it is understood may be published in 1997,

The above contracts detail services for design, cost consultancy and
project management and they contain a large range of services.

Procurement advice
The advice that a client needs on procurement arrangement options
(PAO)} will be governed by the following:

{1 the client’s knowledge of the construction industry
{ii} the expertise of any in-house project executive.

The advice that a client receives on PAQ may depend on the following:

{i} points (i} and {ii) above
{ii; the involvement of any external advisers to the client
(iii) the timing and the terms required for appointments.

Procurement advice can be given both by consultants and by con-
tractors and its impartiality should always be looked at. Ideally the
advice given by any organisation on PAO should be impartial so as ‘lo
ensure that advice is not simply intended to maximise waorkioad of the
adviser’s organisation’ (as stated in the NEDO version of Thinking about
Building; — it might also be added, or to minimise it.

Standard building contracts with contractors do not contain, nor would
it be appropriate for them to contain, provisions for obtaining procure-
ment advice. Standard contracts cover construction activities and on
occasions design and management activities. Contractors may and can
provide advice on procurement but it is important to bear in mind the
extract on impartiality, from Thinking aboul Building, quoted in the
last paragraph.

Standard contracts for architects, consulting engineers and quantity
surveyors may not refer directly to procurement but they may do so
indirectly, in the sense of ‘reviewing’ procurement. Consultants may
each offer advice in the course of reviewing design and construction
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arrangements with the client but they are not, reading the fo.e: smlkeg
and services agreements together, sotely responsible to the client dor
the procurement decision,

In a more aclive, leading sense, contracts for architects, consulting
engineers, surveyors and project managers may include a direct re-
sponsibility for procurement advice, for instance, as follows:

e the RIBA Conditions of Engagement for the Appointment of an
Architect (CE/95), under ‘Schedule of Services to be provided by
the Architect’, inception and feasibility, ‘advise the client on methods
of procuring construction’

« the International Federation of Consulting Engineers (FIDIC} Model
Farm of Agreement for Project Management has provisions to en-
able the S{Jg)p]y of project management services of ‘the manage-
ment of planning, design, procurement, construction, management
and commissioning of a capital project’

s the RICS Project Management Agreement Conditions of Engage-
ment. Guidance Note 13 refers to ‘Contract Procedures’ and Note
13.2 states, ‘Decide with Consultants procurement procedure for
appointment of contractors. Decide on type and form of contract.
Maonitor Consultants in the preparation and assembly of tender
documents. With the Consuliants, check the form and content’.

The cost and value of procurement advice

From the above provisions it can be seen that the usual contracts for
the provision of design services, cost of consultancy services and building
construction do not include project management services nor do they
provide inherently for direct procurement advice, selection of a pro-
curement route or implementation of that route. They often do include
reviewing procurement arrangement options, generally in concert with
the client and other consultants. if specific, impartial advice on pro-
curement is wanted for other than simple projects, involving simple
choices, then the confract to provide such advice should be specific.
tegal advice may be required if standard arrangements either are not
available, or are not appropriate or have to be amended significantly.

Project management services are usually specific to each project and
justify an agreement to reflect that. The responsibility for project man-
agement can be quite onerous and it is for this reason that many or-
ganisations offer project coordination instead.

Professionals should not readily take on responsibility for the selec-
tion and implementation of design and construction procurement ar-
rangements without a clear authority, and without a contract and suitable

fees.
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Contracts for building

Contracts in general contain provisions and allocate a balance of re-
sponsibility, reward and risk. Construction contracts have been pro-
duced 1o suit the procurement methods required and in so doing they
place the balance of responsibility, reward and risk accordingly on the
parties to the contract. Each contract may amend that balance and
construction contracts can be classified according to two fundamen-
tals, namely according to the allocation of responsibility and also ac-
cording to the basis of reward. Risk can then be judged from where
responsibility is placed and also from how reward is agreed to be paid.

Responsibility

Construction contracts can be classified by how design and how coor-
dination, or management, is placed.
A decision must be taken, usually quite early in the review of PAC, on:

e design responsibility — design (see glossary) is an inescapable part
of construction procurement and a decision must be taken on how,
if at all, design responsibility is to be apportioned over more than
one grganisation

and

« coordination responsibility - construction (see glossary) is another
inescapable part of construction procurement and a decision must
be taken on how, if at all, responsibility is to be placed for coor-
dination (see glossary) of the process of design and construction
on to one organisation or between a number of organisations.

Reward

Constructon contracts can also be classified by how reward {payment)
is paid to the contractor by the client.

A decision must be taken, usually fairly early in the review of PAC,
on:

« a price-based contract ~ these contracts have payment based on
the price quoted by a contractor for his work. The price quoted
may or may not relate to the cost of that work. Additional work
ordered within a contract is generally evaluated and paid for in
relation to the basis of the contract price
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or

e a cost-based contract — these contracts have payment based on
the actual cost of construction. However much work is carried out
is paid for on a pre-arranged basis of reimbursement of costs, plus
probably arrangements for payment of overheads and profit.

Risk

Responsibility and reward appear to be two parts of a simple equation.
Risk is the problematic, missing part that arises from judging responsi-
bility and attempting to price it in order to obtain reward.

There will always be some risks that cannot be guantified and can-
not sensibly be priced and risk is generally covered in construction

contracts as follows.

Fundamental risk
Fundamenta! risk is risk such as the accurrence of war, nuclear hap-

penings, aircraft happenings and similar events. These risks are all covered
by government statutes and construction contracts usualiy refer to them,
and place the effects of them if they did occur, outside of the contract.
Construction contracts cannot price for the fundamental risk of such a
‘happening’ and no insurance is normally required within the contract
for such risks, or in fact could normally be obtained.

Pure and particular risk
Pure and particular risk is risk such as injury to persons and damage to

a building or to neighbouring buildings during construction due to fire,
storm, callapse, subsidence, vibration, water escape and similar events.
Construction contracts usually require the contraclor to indemnify the
employer against some of the effects of such happenings and they also
generally require the contractor to take out insurance to cover some of

the effects.

Speculative risk
Speculative risk is risk that can be varied in its incidence between the

parties as they wish.
For instance the foilowing may be placed in a contract as being

outside the control of either party:

s force majeure
» exceptionally bad weather
o damage by fire and similar perils (although insurance to cover

P —
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rebuilding may be required, the effects and respansibility for the
darage will he outside the contract
indlustrial action

* non-availability of materials and labour

* delay by specialist contractors and statulory authorities.,

The following may be placed in a contract to be within the control
of the employer:

variations

delay in giving instructions 1o the contractor

discrepancies found in contract documents

postponement of site activities

any result of work carried out on the site by the client’s other
contractors

¢ work resulting from provisional sums

» interference with the contractor’s method of working and/or use of
the site.

All other matters not defined above may be paced to be within the
control of the contractor.

The {osses involved due to the above events may be in time and/or
in money, Although soeme of the above-mentioned events may in fact
be beyond the control of the contractor he may nevertheless be asked
to bear any losses, both to himself and to his client, because of those
evenls or he may be asked to bear only his own losses ar no losses at
all. The detail and balance must be exactly described and apportioned
in the contract documents. In this way, difficult though it may be, the
contractor and the client can attempt to assess the probability of an
event accurring and then to price (if it is the contractor) or to alfow (if
it is the client) for its effect.

The speculative risk of the client and contractor varies according to
the type of procurement adopted and the type of contract chosen. Fig-
ure 6.1 shows the range of risk.

it can be seen from the earlier sections on ‘Responsibility’” and ‘Re-
ward’, that a number of contract arrangements are possible and that
the allocation of risk arises from the contract chosen. Clearly it is probable
that more risk lies with a contractor if he has a contract for design and
build than if he has a contract where his costs are reimbursed. If a
contractor has a price-based contract and has quoted before work is con-
structed he will wish to see whether or not the work is the same work
for which he tendered and whether or not it is carried out under the
same conditions as those he understood would be applicable when he
tendered. If a contractor has a cost-based contract, including an element
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Figure 6.1 Procurement risks and characteristics of types of building

contracts

for overheads and profit, he may have little concern for how, where or
when the work is carried out but the client may b-e most concerned
because the price risk has been transferred to him in {h.e _Co_ntra(:t
Before examining construction contracts in more detail it is em?ha»
sised that a PAC review is essential before leading to a choice troa_‘l.
the PAO. A procurement choice will then lead to the type of contract

and then to a particular form of contract,

Price-based contracts

Within the price-based group of contracts there are:

» Lump sum conltracts ‘ )
A lump sum contract is when the contract sum is agreed before
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construction starts and the price is stated in the contract, often as ‘the
contract sum’.

Lump sum contracts are appropriate for traditional {construction only)
contracts, design and build contracts (sometimes then called turnkey’

or ‘package deal’ contracts), and works contracts (within management

contracting or construction management contracts).

The information supplied to the contractor can vary along a range
from, at one end, a pt?rf(‘)rm;-in('u statement up to, al the other end,
very detailed specifications of materials, workmanship and drawings,
often additionally with a bill of quantities.

A presumption in the drafting and in the use of a fump sum contract
is that there is reasonable expectation in the minds of the contracting
parties at contract stage that there will he no substantial, fundamental
variations issued and that certainly circumstances, as known at the outset
of the works, do not lead to a conclusion that remeasurement of the
completed work is most likely.

Within lump sum contracts there are generally provisions for issuing
variations and for valuing them according to valuation rules thar relate
to an agreed price basis. Lump swm contracts can transfer the maxi-
mum amount of responsibility and risk to a contractor. in some cases
this can or should restrict the client’s freedom to make changes as he
may then be in a relatively weak negoliating position.

Lump sum contracts provide to a client the maximum price certainty
before construction commences, provided a client’s requirements have
been fully specified in the contract. o

* Measurement conitracts
A measurement contract is when the contract sum is only established
with certainty on completion of construction, when remeasuyrement of
the quantities of work actually carried out takes place and is then val-
ued on an apreed basis.

Measurement contracts are sometimes referred to as ‘remeasurement
contracts’, They are used when the work required cannot be accu-
rately measured for the tender bill of quantities. The most effective use
of a measurement contract is where the work has been substantially
designed but final detail has not been completed. Here a tender based
on drawings and bills of approximate quantities will be satisfactory.
Sometimes measurement against a schedule of rates (that is, prices) for
categories of work is appropriate. Measurement contracts allow a client
to shorten the overall programme for design, tendering and construc-
tion but usually with the result of some lack of price certainty at con-
tract stage because the contract quantities reflect the lack of information
at tender stage on exactly what is to be built. The scope of the work,
the approximate price and a programme should be clear at contract
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stage. Measurement contracts provide wore risk than lump sum con-
tracts for a client but probably with programme advantages.

Cost-based contracts
within the cost-based group of contracts there are:

e Cost reimbursement contracts
Cost reimbursement confracts are used when the contract sum is ar-
rived at on the basis of actual costs of labour, plant and malertals used
in the waorks plus an agreed allowance for overheads and profit.

Cost reimbursement contracts are used when it is not apprepriate to
measure even approximate quantities because either the scope and nature
of the work is not clear before construction must start or the risk inher-
ent in the project is such that it is unreasonable to ask a contractor to
price it {and it follows that no contractor will wish to price the vyork).

Examples of this would be emergency building repairs following a
fire, some elements of renovation and some civil engineering work, for
instance where relatively small amounts of work are needed under water,
or where subsidence has occurred and needs urgent attention. Cost
reimbursement contracts provide for great flexibitity for change in pro-
gramme, scope and quantity of work. The risk to the C:Qntractor.is‘ifjw,
except perhaps in relation to his fee, but the risk to the client is high.

Because of the weaknesses of cost reimbursement confracts in pro-
viding an incentive to the contractor to try to minimise his ‘prime costs’
for the construction works there are several variants on the system,
each one depending on the way the fee (for management overheads

and profit) is applied.

e Cost plus percentage fee
The prime cost is reimbursed as described under cost reimbursement

above plus a flal, or reducing, sliding-scale percentage fee. This is not
much of an incentive to the contractor to contain his prime costs,

s Cost plus fixed fee .
The prime cost is paid plus a fixed fee. This may be more of an incen-

tive for the contractor to work efficiently.

s Cost plus fluctuating fee
The fee paid to the contractor fluctuates as a proportion of the déffef'—
ence between the estimated prime cost, calculated before any work is
started, and the actual prime cost of the construction. The fee decreases
as the cost increases. This, it is argued, may restrain any contractor’s

supposed inefficiency.
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* Target cost reimbursement

The fee is based on an agreed tlarget estimated for the prime cost of
the work and the refationship of the actual with the estimated prime
cost affects the feo. setting the target correctly is the difficult part. If
the target is set too high the incentive for efficiency is reduced, if it is
set too fow the fee is adversely affected. In theory the system is atirac.
tive but in practice it can be difficult 10 achieve the objective of an
incentive but with a farge prime cost element.

Types of contract

The types of contract, namely price-based and cost-based contracts,
that have been previously described are sometimes applicable to a number
of procurement methods, but in some cases only to ane method. it is
therefore appropriate to review the types of contract within the catego-
ries of procurement and to look at them under the PAC described in
Chapter 5.

Contracts where design is combined with construction -
design and build procurement

For this procurement method, which includes the variation of develop
and construct, the considerations are:

Pragramme (timing)

Programme should he relatively guaranteed. One of the reasons to use
design and build is programme. It can be a faster method than the
traditional route and programme should be a speculative risk that the
contractor should take as, in principle, he is in control of design as
well as of construction.

Controllable variation

Variations should not occur if the employer’s requirements are com-
prehensive. However, if variations are introduced there may be heavy
price penalties.

Complexity

A contractor should have assessed the nature of the baiiding that he is
to provide. If a client requires a complex building he should have
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taken this into account betore deciding on design and build procure-
ment and therefore which contractors 1o invite to tender,

Quality level

A chient usually has no direct control over quality once the contract
standards of quality have been accepted and he must find out aéien-
der stage how the contractor’s proposals do or nfo not meet his _f:
quirements. Site supervision/inspeciion by a client's s.taff can be usec
to monitor a contractor’'s obligations on product quality.

Price certainty

i ar : ore §S s fiston for
Price should be relatively guaranteed. There is usua.ﬁy no prowsmnﬁ k(
a bill of quantities and the contractor bears responsibility for the accu-
racy of his tender. Because there are no bills, adequate arrangements
for evaluating any changes on a price or cost basis must be included

in the contract.

Compefition

it is often difficult to evaluate competiliveness of design and build because
different proposals may need to be compared. Any advzfmages o.f (:()mn
petition need not necessarily all be passed on to the client but it must
he assumed that in principle they are.

Management

Oﬁe of the attractions to the client of design and builq contracts is
placing the responsibility for both design and con;truct:on on to the
contractor. The balance of how much a ‘scope design’ may have pre-
scribed the design may limit that overall responsibility. -

A client retains a responsibility during the contract through his ‘em-

plover’s representative’.

Risk avoidance

A contractor usually takes on many of the speculative risks, as defined
in this chapter. The consequences to a client of negligent lo‘es:gn shggfd
be considered and possibly covered by insurance, especially if design
consultants have been employed by a design and build contractor, and
if the level of design liability has been restricted by the contract. War-

ranties are discussed later in this chapter.
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Forms of contract

A design and build or develop and construet contract is by ifs nature a
Hump sum coniract’. The standard forms of contract suitable for design
and build and develop and construct are:

o joint Contracts Tribunal, Standard Form of Building Contract with
Contractor's Design, 1981 Edition. This is a form capable of ob-
taining either design from a functional or performance brief, or
development of design and then construction when a ‘scope de-
sign’ is provided to the contractor by a client

* joint Contracts Tribunals. Standard Form of Building Contract with
Cuantities, 1980 Edition, Contractor’s Designed Portion Supplement
1981, This form is suitable if selected elements only of a building
are required to be designed by a contractor, rather than all the
elements of a building when the JCT with Contractor’s Design contract
should be used. Consideration is now being given to incorporating
provisions currently in the design portion supplement into the Stand-
ard Form of Building Contract, so making a supplement unnecessary

s Forms of contract adapted for use with the British Property Federa-
tion System for building design and construction

+ NEC Engineering and Construction Contract {ECC) 1995, option A
- priced contract with activity schedule

» GC/Works/1 (Edition 3) single-stage design and build version (1993).
This was developed for use by public service organisations but
could be used for private procurement.

Contracts where design is separate from construction —
traditional (‘lump sum’) procurement

Programme (timing)

Programme is not likely to be either the shortest or the most certain
part of this procurement method. The averall period for sequential design
followed by construction is likely in the majority of cases to resull in
the longest procurement route. Accelerated, two-stage or negotiated
tendering may shorten the overall programme time, but probably with
some associated risks. Provided that all design information were to bhe
completed before tendering, a construction programme should then
become fairly certain in a contract.
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Controllable variation
A client and his consultants control the origin of variations and they
should not occur if pre-construction design has been pood. H varia-

tions have to be issued traditional contracts provide a comprehensive
sramework for valuing them according to well-known rules.

Complexity

Simple or complex buildings can be provided with traditional contracts.
Provisions for selecting specialist subcontractors are usually included.

Quality level
A client has control of quality by the standards that he specifies and

also through inspection by his consultants and perhaps by site supervisory/
inspection staff, appointed to see that he obtains those standards.

Price certainty

provided the tender documents are complete price should be relatively
certain hefore canstruction starts. The price of variations is agreed ac-
cording to well-known formulae.

Competition

The contract sum is generally the result of competition.

Management

Traditional contracts are generally clear that the coniractor is only re-
sponsible for construction. Design, other than by consuliants, does some-
times become part of the construction contract through specialist design.
Then responsibility for design is less clear and has led to the growth of
client/contractor or specialist design warranties.

Risk aveidance

Traditional contracts generally place the balance of risks fairly evenly
between the parties.

Forms of contract

The standard forms of contract for traditional procurement are:
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for fump sum contracts

* Joint Contracts Tribunal, Standard Form of Building Contract, 1980
Edition

e foint Contracts Tribunal, Intermediate Form of Building Contract
for Works of Simple Content, 1984 Edition

* joint Contracts Tribunal, Agreement for Miner Building Works, 1980
Edition

* NEC Engineering and Construction Contract (ECCH 1995, option A
~ priced contract with activity schedule — or option B — priced
contract with bill of quantities

e GCWorks/t (Edition 3) fump sum with guantities (1989) revised
1990 and lump sum without quantities {1991}, This was devel-

oped for use by public service organisations but could be used for
private procurement
* PSA/T (1994) contract.

for measurement contracts

* joint Contracts Tribunal, Standard Form of Building Contract, 1980
Edition with Approximate Quantities

* Institution of Civil Engineers, Conditions of Contract and Forms of
Tender, Agreement and Bond for use in connection with Works of
Civil Engineering Construction (‘the ICE Conditions of Contract’)
Sixth Edition, 1991

* Institution of Civil Engineers, Conditions of Contract for Minor Works,
First Edition, 1988

» NEC Engineering and Construction Confract (ECC) 1995, D — priced
contract with bill of guantities

s GCWorks/T (Edition 3) lump sum with quantities {1989} revised
1996 and lump sum without quantities {(1991). This was devel-
oped for use by public service organisations but ceuld be used for
private procurement.

for cost reimbursement contracts
* Joint Contracts Tribunal, Standard Form of Prime Cost Contract, 1992
* NEC Engineering and Construction Contract {(ECC) 1995, option E
* GC/Works/1 (Edition 3) prime cost form of contract (1990). This
was developed for use by public service organisations but could
be used for private procurement.
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Contracts where design is separate from construction - fee
management procurement

Programme (timing)

programme, both for overall completion _ancf for an ﬁafiy_ s‘tartAof (;?«
struction, is a prime reason for using tf_ns form of cgntract. ;;t{( -y
start of construction can be made by letting subcontracts %o_woris con-
tractors, often before some of the later work has been designed.

Controllable variation

These contracts generally expect variation to be necessary'andE that
lack of pre-design will be a constituent part of the wor.k. Design there-
fore sometimes has to be modified or developed during construction
and a management contractor will adjust his programme and price or
cost accordingly.

Complexity

Management contracts were developed to suit complex _desxgn and
construction and require appropriate management skills to achieve success.

Quality level

As with traditional contracting a contractor is usually responsible for
meeting specified standards of quality for materials and WOkaE}ﬂShI{).
Client’s site inspection/supervisory staff may also need to be considered.

Price certainty

These contracts generally provide for a start of‘constr'uctign based on a
cost plan, preliminary drawings and specifiFat:Qn. Price is only known
with certainty at completion and initial indications of price have to be
viewed as just that. Because of the use of many subCOfitractors {waorks
contractors) the interactions of their activities one with another can
produce variations arising from programime changes.

Competition

Competition is often part of the selection process to appc?int a manage-
ment contractor and is usually one of the main se!ectmn_ criteria to
appoint works contractors that actually carry out construction and in-
siall the environmental services.
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Management

is.s;)onsrbziitws for completion to programme, price and product qual
y are spread over a number of organisations and success depends
V ‘) - - - - ” - - : o i i .
ery much on the management contractor’'s or construction manager’s

skifls.
Risk avoidance

:\sanag?mfzﬂi contracts or construction management arrangements leave
t(?E_mdjorrty of speculative risk with a client. They rely on the client’s
:n ft_y and willingness to have a management organisation expend re-
aft;ujttss on beha?ffof the client to obtain programme completion, often
> expense of price certainty and/or possi i ffini

and/or possibly quality ¢
ot v quality of finished

Forms of confract

The standard forms of contract for management procurement are:

for management contracts

» [oint Contracts Tribunal, Standard F ’
, 5t orm of Manageme ac
oy e gement Contract,
* joint Contracts Tribunal, Standard Works Contract 1987, between
a Man&gf?menf Contractor and his various Works Contractors.
* NEC Engineering and Construction Contract (ECC) 1995, option F.

for construction management

. T‘here is at presegt no JCT standard form of contract for the provi-
sion of construction management aithough one is in draft. Several
companies that offer this procurement form have their company
st_andarddand abc!:ent should obtain advice from his principal ad-
viser and possibly also from a lawyer experi i i

rienced in

vl p construction

* NEC Engineering and Construction Contract (ECC) 1995, option F.

Collateral warranties

The concept of a collateral warranty is simple. It is an agreement that
runs paraliel or cgffaterai to another agreement. It can run alongside a
contract for building or alongside a contract for professional services,

o
Wl

Contracts and Condifions

these being the contracts between a client on the one hand and 2

contractor or a consultant on the other hand. A warranty is an agree-
ment between a contraclor or a consultant on the one hand and a
third party (who is not a party 1o the contract between a client and a
contractor or between a client and a consuliant) on the other hand. A
client is not a party to the warranty. It is common for a third party 1o
be a financier or a prospective purchaser of a project or a tenant of
the finished building or parts of that building.

The purpose of a warranty i3 to give a third party a direct, contrac-
tpal right of action against a contractor of against a consultant in the
avent of a building being defective in any way.

The reason for the emergence of collateral warranties is because
present state of the law has made recovery of loss through the route of
tort less satisfactory and easy 1o achieve than some have wanted. Some
clients, principally property development companies, have been pressed
and have therefore sought to arrange direct contractual relatonships
for their financiers, purchasers and tenants by providing collateral war-
ranties with the contractors and consultants that provide the building
design and construction to a client.

The different positions of third parties, contractors and consultants
that currently exist are described shortly. 1t is emphasised that events
and case law, and their effect an tort, on contract and in particular on
the need for detaiied provisions contained in collateral warranties may
change in this area and legal advice should always be sought as ap-
propriate. The relationships of client, purchasers, tenants, contractors
and consultants are shown in Figures 6.2 and 6.3.

A Form of Agreement for Collateral Warranty was prepared in 1992
and approved for use by the British Property Federation, the Associa-
tion of Consulting Engineers, the Royal Incorporation of Architects in
Scotland, the Rovyal Institute of British Architects and the Roval Institu-
tion of Chartered Surveyors after discussion with the Association of
British Insurers. It is for use where a warranty is to be given to a com-
pany providing finance for a proposed development and to a purchaser
or tenant of premises in a commercial and/or industrial development.

the

The third party’s position

Because of the limitations inherent in the scope of a duty of care owed
by a consultant, under the law of tort, third parties usually seek to im-
prove their position through the law of contract. The need for such a
contractual relationship may be particularly relevant with the require-
ment of current commercial leases that often impose the entire respon-
sibility for repairs on to a tenant, thereby excluding any remedy against
the landlord in the event of defects in the design or construction of a
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building. A tenant or financier may be left to bear the whole cost of
rejmedyfng defects of workmanship or of design if he did not have an

direct right of action against a contractor or consultant, that is unles‘g
he could obtain redress through the law of tort for neglfigence Action
through tort has recently been found less easy and certain thal% action
through a contract, namely a warranty. A further reason for seeking a

Tenants
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warranty is that a contractor may also become directly responsible for
his subcontractors under 2 colfateral warranty.

The contractor’s and consultant’s position

tinder standard forms of construction contract a contractor is generally
under no obligation to enter into collateral warranties bt such a re-
quirement may be made as an amendment to a contract. Standard
contracts often allow for assignment of contractual rights but only with
the consent of the ather party, not to be unreasonably witheld. in any
case it is essential, commercial sense that a contractor does not under-
take obligations under a warranty that are beyond and mare onerous
than thase in his contract with the client.

Consultants may be in a similar position to that of a contractor. No
institute or institution’s conditions presently incorporate warranty pro-
visions and before entering inlo a warranty a consultant should con-
sider whether or not the obiigations proposed in a warranty go heyond
the duties and responsibilities that he had undertaken in his contract
of engagement with his client, Most importantly, he should also ascer-
tain that any warranty he enters into will be covered by his profes-
stonal indemnity insurance,

Tendering

Tendering is the name given to the process or procedure that is used
to obtain offers leading to a contract between a client and contractor,
a client and consultant, a contractor and subcontractor, and so on. {n
arder to start a tendering process a decision will need to have been
made, positively or otherwise, on the contract arrangements that will
have to be entered into on acceptance of a tender. Thus “tendering’
and a ‘contract’ are clearly distinguishable in concept but are very
closely linked in practice. Some people will tafk about a ‘negotiated
contract’ when strictly they mean a ‘negotiated tender’. Some people
talk of an ‘extension contract’” when strictly they mean a new, separate
contract, atrived at by competition or by negotiation from the basis of
an existing coniract or contracts.

Open tendering

Open tendering is a procedure of allowing virtually any organisation,
probably following advertisement(s) through technical, trade and/or the
general press, to submit a tender. Advertising will give outline details
of the work, its scale, programme, probably the form of contract and
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other relevant matters, At its simplest the apparent appeal of open ten-
dering is that it should secure maximum compeltition by giving any
organisation an opportunity to tender. U is strongly discouraged by bodies
such as the NJCC and its use has long been in decline. 1t is not con-
sidered good practice for construction work as it can lead to organisa-
tions tendering that do not have adequate resources and/or expertise,

Selective tendering

Selective tendering is a process or procedure for selecting a limited
number of firms and then inviting them to tender.

The NJCC has published three codes on selective tendering. These
are for single-stage and iwo-stage tendering, appropriate when using
complete design information, and for design and build tendering {which
inciudes single or more stages of tendering). A code for selection of a
management contractor and works contractors was published in 1991,
In addition NJCC Guidance Note 1 details requirements that need con-
sideration when joint venture tendering is appropriate.

Selective tendering needs careful application but it is the recommended
method that in most cases is appropriate where competition is wanted.

Single tendering

in some cases only one organisation can satisfy the criteria for selec-
tion to tender. For instance a specialist subcontractor may have a unique
product. Similarly the design skills of a contractor, in the circumstances
of a tender, may make his offer unique. In these cases facts should he
faced and it may be more appropriate to negotiate a tender rather than
to receive a single, non-competitive tender.

Negotiated tender

tsually in tendering one party makes an offer to the other party as a
result of its assessment of technical and commercial aspects, based on
the information provided as a basis for tendering. In some procedures
for tendering the offer is then generally accepted, or rejected, or alter-
natively negotiation may follow in some cases. Incidentally, it is good
practice that the tendering conditions have indicated how and when
negotiation is possible.

Generally in negotiation the two parties go through a procedure of
proposal and counter-proposal. This may involve progressively moving
forward in separate areas, perhaps reassessing periodically each aspect
of the negotiation and then bringing all the parts together, in order to
make an interim assessment of progress on how the whole negotiation
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is proceeding. Neither party will be committed finaHyﬁ until the patrern
of the whote tender is reached, when it is then open for acceptance or
rejection in its totality, _ ‘

Procedures for negotiation, endarsed by consultative h‘{_;dms such as
the NICC, after single-stage competitive tendering, envisage m‘:g(;)l.tm
tion with one firm only after the stage of assessment of the competitive
tender. If a process of two-stage tendering is to be adopted, th(t proce-
dures for negotiation should be made quite clear in the tender inquiry.
in some cases first-stage tenders can be virtuaily statements mAmtent,
and negotiation from the intent to the detail may then b(} carried out
with one or more organisations. There may be other circumstances
when parallel negotiation with several companies, Of successive nego-
tiations with one or more organisations, are required if discussions \{V:th
one firm run into problems, Tempfation to develop “a dutch auction’
should always be resisted. '

As the range of procurement options has increased b(:f\/()fﬁd the tradi-
tional path of completing all design and then tendering for construc-
tion, probably with bills of guantities, the requirement fo.r the use of
negotiation has also increased. Negotiation may now arise from the
evaluation process of assessing incomparable tenders for:

o design and huild . |
e two-stage tendering for construction only, with more than one tenderer

proceeding to a second, or more stage(s).

Negotiation i5 a skilled process and requires skilled clients, consult-
ant advisers and contractors and those participating in it should be
adequately trained and experienced.

Extension contracts

Contracts that arise from the circumstances of, and often using the
arrangements of, a previous contract are often referred to, loosely, as
‘axtended’ or ‘extension contracts’. Whereas a contract can of course
by agreement literally be extended, that is, the original contract is in-
creased in its scope and/or intent by a variation to it, the colloguial
use of ‘extension’ is often as follows. The phrase is generally used
when there is a desire to place another, new contract with an organ-
isation that is already engaged in an existing contract, either on the
came site or perhaps carrying out work of a very similar nature else-
where. An ‘extension contract’ may be made competitive or more usuaﬂ‘y
it is agreed following negotiation. Benefits of continuity and/qr repeti-
tion of work and thereby increased speed of working are claimed for

bath client and contractor.
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Serial tendering

Serial tendering” is the term used where tenders are invited for a project
or series of projects, each of which will become a contract or con-
tracts in their own right. It is a predetermined form of ‘extension con.
tract’. The tendering instructions and/or contract arrangements for the
first contract generally will contain provisions to enable the formation
and letting of the contracts that are intended to follow on.

The clear intention of a serial arrangement should be that both par-
ties carry through the whole series of projects on the basis faid down
at the contract stage of the first contract. There should be clear provi-
sions set down to allow for unexpected developments that may occur
when the intention to proceed into the second and/or subsequent projects
either cannot or, for equitable reasons, should not carry on.

Summary
A client may need to enter into contracts for

* professional services to provide procurement advice, project man-
agement, design and cost consultancy

* construction services to erect a building, including or excluding its
design.

Contracts for professional services and construction services will vary
according to the procurement option chosen, the salient points being:

where responsibility for design is to he placed

+ where responsibility for coordination of the design and construc-
tion pracess is to be placed

» how reward is to be assessed, based either principally on a cost
basis or on a price basis

» how risk is to be apportioned between a client, consultants and
contractors

¢ standard contracts exist for the main procurement options

» collateral warranties or third-party warranties are appropriate in
some cases in order to allow a client or a third party to have a
contract with a consultant or contractor.

Tendering, according to well-known procedures and good practice,
should enable selection and appointment of consultants and contrac-
tors to be made appropriate to each of the procurement arrangement
options,

Part 2




7 Case Studies

Introduction

The case studies in this chapter illustrate the principles of procurement
assessment criteria (PAC) and procurement arrangement options (PAO}
that have been discussed in earlier chapters.

studies have had to be hypothetical cases and, in some respects
therefore, artificial. It is attractive to think that case studies could be
followed exactly as they occurred in reality, but there are difficuities
with this approach. First, if named projects, named clients, consultants
and contractors were to be used, permissions of all the principal par-
tHes involved would probably be required. Second, the views of each
party involved would probably need to be given, with qualifications
from a number of parties perhaps, if any explanation or possible de-
fence of a particular point of view or party seemed necessary.

Clients may often be sensitive about the role that they play and usually,
quite understandably, want exposure in at least a favourable, if not the
best possible, light. Consultants and confractors may also feel keen to
keep their image as they perceive it and/or want it to be seen, that is,
naturally, in the best possible light. Consultants and contractors may
feel this even more strongly than do their clients and they do not read-
ily wish 1o have any possible suggestion made that their advice and
their actions were ever anything other than detached perfection, given
at the right time without fear or favour. The case studies are therefore
an amalgam of actual projects, chosen to iHustrate the challenges which
procurement decisions must resolve. Some of the realistic details of
actual projects have been omitted and other fictitious parts have been
introduced, to illustrate problematic areas.

A consistent format for each of the fourteen case studies has been
adopted in order to reinforce the commonality of establishing PAC that
must first be drawn out before PAO can be deduced. Details of the
client, the project, the main (initial) considerations, the PAC and PAQ,
the reasons for the procurement choice and a postscript are given.

Clients and practitioners, experienced in procurement advice and
decisions, will be aware that the logical approach recorded in these
case studies does not in practice always proceed along a sequential
path. Students, inexperienced in construction procurement, will hope-
fully find the case studies easy to follow because of the commonality
in their presentations. However they should always remember that, in
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condernsing the PAC and PAO for case presentalion purposes, many
tangential, non-sequential issues that occur in practice may have had
to be resolved in order 1o keep the pracess of procurement decision
moving along its path. In order 1o keep the case studies within a reason-
able tength they may have, on nccasion, suffered from excluding more
of the many peripheral, human issues that in real life, with its complex
interactions, often intrude. The common approach has been repeated
in each case study and so allows each study to stand alone and to be
used as an exercise complete in itself, without the need for reference
to other case studies to illustrate comparisons, For this reason reading
all studies straight off should enable a student, on occasions, to reach
the conclusion before he reads it.

The choice of a procurement path is one thing, the adherence to
that path as the project progresses is another. It is most important to
explore PAC sufficiently long and hard in order to establich PAO and
then to make the correct procurement choice. In practice the problem
still remains that clients with their advisers, consultants and contrace
tors decided their priorities but then sometimes they change them.
GeneraMy it has to be believed that procdrement choices are made in
all good faith after balancing the variants of price, programme and

product. If a procurement choice has been made in good faith, per-

haps like the modern statements of good faith in oral marriage con-
tracts, it is also true sometimes, arguably too often, that procurement
priorities are then changed after the principal procurement path has
been adopted.

All too often a client has said that programme is his priority, has
then embarked on a path that puts it as the priority, only then to revert
to saying that price must replace programme as the priority. Not sur-
prisingly this can cause confusing effects on a design and construction
teamn that does not then know which priority to follow. Naturally it is
accepted that departure from the ingredients inherent in a procurement
path may occasionally have to occur, principally if the procurement
path itself was incorrectly chosen or if there is an essential reason for
changing the inherent ingredients. This can usually only be done in
the area of price and programme, not easily in the area of product.
The quality of the product can be lessened by altering the price bal-
ance but, particularly once construction has started, it is not easy to
increase quality except in superficial areas of finishes. The total quality
of design cannot readily be changed. The balance of price and pro-
gramme can sometimes be changed but very often attempts 1o reduce
price, particularly after construction has started, required a slowdown
in the programme so that more time is made available to consider
issues of cost and price. A corollary is that a slower programme at this
stage invariably increases some elements of the price, for instance, the
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contractor’s site running costs will probably increase if lh'e programme
period s extended. A spiral of indecision and uncertainty over the
priority of price or programme can then occur,

Personalities and responsibilities sometimes change betweerx the choos-
ing of a procurement path and implementing that path. This is often at
the core of dissatisfaction over a particular procurement route on a
particalar job. The correctness of the information {PAQ) that led to the
PAQ at the time of making the procurement choice, and its relevance
to the events that actually occurred as the project proceeded throug_{,h
the design and construction phases, is an area where research may still
be worthwhile.

The following case studies iHustrate all procurement paths ---_three a
management path, one a design and manage path, two a desug‘n‘ and
build path, two a develop and construct path and six a traditional
path, either a sequential or accelerated path. A number of the cases
have more than one procurement solution that would have been ap-
propriate as a choice from the constituent parts of the t%tudy. .

At the end of this chapter a list of the case studies is given alongside
the PAO chosen for each of the projects. The procurement route even-
twally chosen is not given at the start of the case study and the order
of the studies is deliberately varied between the procurement routes,
so that the reader need not form any preconception on the procure-
ment route chosen whilst reading the client, project and PAC/PAQ details.

The majority of the case studies illustrate the _choi(:e of procurement
to he a successful, mainty logical outcome of the client’s priorities. In
some cases the process is shown as not so successful or indeed so
logical. Understandably the case studies illustrating relau.vely unstc-
cessful procurement choices have a longer text than those illustrating a
relatively successful outcome. The posteripts have commented as ap-
propriate on the relative success or failure of the PAO chosen. ‘

The general lessons {see after the end of case study 14) summarise
the overall observations on procurement and the central and crucial

function of the client.
The case studies are:

Supermarket for Supermarkets Plc

. City offices, shopping and leisure facilities for Citystyle

. Hatel extensions for Retreat Hotels

. Civic hall and theatre for Sometown Borough Council

. Office for Growth Developments

Factory for Terrestrial Industries ‘

. Department store, unit shopping, offices and multi-storey car parking
for Insurance Plc

8. Hospital for health authority
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9. Prestige building for government agency

10. Shopping centre redevelopment for Central Ple
11, Clinic for Selfcare

12. Shopping centre renovation for Shopcentres
3. Golf country club for Bogey Leisure

14, Church rebuilding for St Dunstan’s.

Case study 1: Supermarket
Client

Supermarkets Plc was among the small number of very large public
companies serving the retail market, selling principally food and household
goads. It operated over 300 stores and increasingly soughl to control
new store development and preferably to own its premises rather than
rent them. It had begun recently to favour out-of-town sites rather than
high street, in-town shopping locations. it had in-house executives solely
devoted to new and renovation construction and was a major, frequent
employer of construction consultancy and construction services.

Praject particulars

At any one time Supermarkets Plc had under review perhaps twenty
major locations for new store development. Quite often these were
subiject to lengthy planning discussions, sometimes to appeal, and some-
times they involved competition with other supermarket operators. Be-
cause of Supermarkets’ programme of regular development, it used its
own property and development department, together with consultants
as required to obtain planning applications, negotiations and appeals.
For the purpose of this case study it has been assumed that the de-
cisions on procurement advice had not needed to include any consid-
eration of the need to build or any review of the location of the building
and of the establishment of the size and function of the supermarket.
Al these matters would have arisen and been resolved from the con-
tinuous market research and internal company reviews that Supermar-
kets Plc carried out within their rolling programme of development.
The particular project particulars were for a supermarket of 200 000
square fee {18 600 m? with appropriate delivery facilities, customer
and staff car parking and landscaping, situated on the outskirts of Oldtown.
During the formulation of the briel within Supermarkets Plc, advice
had been obtained from design consultants on the external appearance
and massing of the building. This was necessary so that Oldtown Borough
Council, which was the planning authority, was fully informed of the
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enviranmental impact that the supermarket devetopment would have,

in this instance Oldiown Borough Councit had received several ap-
plications and had therefore invited formal submissions from a number
of retail food companies. This procedure provided competition {or the
sale price of the site that was owned by Oldown, and enabled other
issues, such as possible planning gain, to be considered.

Supermarkets Plc had therefore settled very broadly the type of building
that they required, together with its general external appearance and
the overall use they would make of the site.

Main considerations

The property and development department of Supermarkets Plo met, as
part of their monthly review of major proposals, to review actions on
the Oldtown project. The in-house project executive for the supermar-
ket knew that outline planning permission for the project was likely to
be granted but he did not know which retail company would be cho-
sen to proceed to develop. He also knew that a decision was expected
within two months and he decided to review his procurement arrange-
ment options (PAO) accordingly. His main consideration was to bye:
ready for fast development of the Oldtown supermarket if his company
was the successful one.

Procurement assessment criteria (PAC)

Supermarkets Plc’s in-house executive arranged a meeting of his finan-
cial, property and construction advisers, logether with his external de-
sign and cost consultants.

A review of the PAC suggested:

o programme completion of the supermarket as early as possibie was
highly desirable. Average weekly turnover was projected at over
£5 million and the amount of net profit was perhaps £150 000~
£200 000 per week

e significant variation in the design, afier commencement of con-
struction, was not expected. Supermarkets Plc had commissioned
over 200 new stores in the past six years and knew their require-
ments very well. Although they would need to respond to the fatest
retail requirements, variations should not be significant

« complexity was not considered significant. The building had air-
conditioning and high security and safety controls but the technol-
ogy was well-known. The construction was principally single-storey
with some offices and welfare facilities on the first floor

o the quality level was naturally to be of good materials and workmanship.
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The design of the building wouid follow the external concept al-
ready proposed in discussion and submissions made to Oldrown
Borough Council. Design consultants previously emploved by
Supermarkets Plc would be familiar with the functional standards
required

s price certainty was important but not critical. Construction Ccosts
were a very small part of the wotal considerations of Suprermarkets
Plc. Provided that the construction costs were fair value for money,
resulting from efficient design and construction operations, price
certainty within reason was not so important

* price competition was regarded as imporiant. Retailers themselves
were subject o competition and nearly always engaged and re-
tained their own suppliers for their goods, with competition clearly
demonstrated

* management and accountability were important for Supermarkets
Plc. They had a large number of projects under way at most times
and, although they had a very good in-house department, they
preferred to delegate controlled responsibility to consultants and
to contractors wherever possible. They favoured keeping things as
simple as possible '

¢ risk avoidance/allocation was important to Supermarkets Plc. Pro-
vided the risks were known in advance and where they should lie,
that is, with consultanis, with contractors and/or with Stpermar-
kets Plc, a judgement would then be made on allocating them, in
any contracts made,

In summary the PAC review established priorities as:

—

. Programme - certainty and a fast design and construction period,

2. Price — competition should be demonstrated, but price certainty
before starting construction was not important.

3. Variation and complexity were not significantly present.

4. Quality of construction product was important and quality of de-
sign was a factor, established from several previous developments.

5. Risk allocation was important.

Procurement arrangement options (PAO)

From the PAC review the following procurement arrangement options
(PAO) were established:

(a) Management coniracting/construction management
The size of the project was appropriate for management contracting as
the project required a fast programre, with guaranteed completion as
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perhaps the highest priority. Competition would also be obtained by
managemeni contracting.

(h) Traditional
